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Bonknot In 


It’s fun being executive director of The Florida Bar! Activity is 
the central theme of the job with literally millions of letters, 
telephone calls, visitors, meetings, conferences almost 24 hours a 
day. 

It has been fun because of the people involved. Lawyers.are 
great people to work with, play with, argue with and drink with. 
Lawyers are different than other people. Most lawyers’ best 
friends are lawyers! They are a “a breed apart.” I've liked that 
through these 21 years with the Bar. 

I’ve been fortunate to have great staff people with me. The 
credit goes to them for any accolades I may have received along 
the way. They give 150 percent effort to your organization, 
politely and professionally. I will miss each and every one of 
them and thank them for their loyalty and dedication. 

A new decade has just begun. It will be the greatest decade 

ever for The Florida Bar in the way of achievements and success. 
I say this for several reasons. 
As has been mentioned often in the preceding 216 “Briefly 
; Yours” columns, the volunteer spirit of the individual Florida 
lawyer is the greatest strength of The Florida Bar. In my opinion, 
no other state bar can match us in this category. This spirit will 
continue and grow in the 1980's. 

How bright, enthusiastic, talented and imaginative are our 
; young lawyers in our ranks today! They are the leaders of this 
decade. They are the ones who must hold high the star of public 
j service as the predominant goal of our Bar. They are the ones who 

must maintain our professionalism, our dignity, our high ethical 
standards and our volunteer spirit. I am confident they will. 

Lastly, should the Board of Governors confirm the 
recommendation of the Search Committee that Reginald T. 
Hamner assume the responsibilities of executive director, the 
lawyers of Florida will have one of the most talented young state ‘ng 
bar executive directors in the nation on board. He has prepared : 
well for these new responsibilities while serving for the past 10 
years as executive director of the Alabama State Bar. We all 
welcome him and his delightful wife, Anne. 

So to all of you, my friendly readers who have honored me by 
taking a few minutes out of your busy schedules to read my 
monthly comments which were sometimes good, sometimes bad 

and occasionally awful, I say goodbye. 

I will miss you, too—but it’s been fun. 


MARSHALL R. CassEDy 
Executive Director 


VOLUME 54, NUMBER 2, FEBRUARY 1980 


3 
= 


Jackie Root moves 30 families 
every montn. All by herself. 
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There Is Only One Marshall Cassedy 


From choir boy to the out- 
standing executive director in the 
country! This reflects the scope of 
Marshall Royal Cassedy, for whom 
I have the greatest respect, 
admiration and affection. 

Marshall R. Cassedy was born on 
July 28, 1928, in Short Hills, New 
Jersey. He graduated from the Taft 
School in Watertown, Connecticut, 
and thereafter proceeded to Hobart 
College where he was a graduate of 
the Class of 1951. He then entered 
the Marine Corps where he was on 
active duty for two years and is, 
even today, a member of the 
Marine Corps Reserve with the 
rank of Lieutenant Colonel. In 1953, 
Duke University Law School 
beckoned Marshall and he 
graduated with an L.L.B. degree in 
1956. 

After one year with an 
outstanding Orlando law firm, he 
became the first staff counsel of 
The Florida Bar in October of 1958, 
a position he held until September 
1961. It was then that he received 
his call to serve as the executive 
director of The Florida Bar. It was 
in relative infancy, at that time 
being 7,500 members in number, 
with a budget of approximately 
$125,000 per year. Now, 18 plus 
years later, having served with 19 
presidents, our respected executive 
director has decided it is time to 
seek other challenges and rewards 
within our profession. 

I can assure all of you that 
Marshall Cassedy is retiring as the 
“Heavyweight Champion of the 
World.” He has been recognized 
time and again as the outstanding 
executive director of bar 
associations in our land. At the 
American Bar Association Annual 
Meeting in Dallas this past August, 
he received the “Delegate Fred” 
Award from his colleagues in the 
National Association of Bar 
Executives, recognizing him, 
unequivocally, as the outstanding 
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executive director in the country. 
Marshall has acquired a myriad of 
honors in the profession, including 
being a Fellow of the American Bar 
Foundation, president of the 
Florida Society of Association 
Executives, president of the 
National Association of Bar 
Executives, and designation of 
“Certified Association Executive.” 

Marshall’s greatest achievement, 


however, is his family. Whether by : 


good fortune or pure luck, he found 
Donna Anderson, who though 
recognizing his many talents, 
realized it would take much effort 
to bring out in him the world- 
renown sophistication and 
recognition which he has achieved 
today. The beautiful Donna 
accepted the challenge, much to 
both of their good fortunes, and has 
been at his side since 1952. They 
have had four wonderful children, 
Marshall, Jr., Tom, Cricket, and the 
youngest Melissa, who is now a 
senior in high school. 

He is active in his church and in 
the community, being a member of 
the Tallahassee Rotary Club, a 
member of the Board of Directors 
of the Tallahassee YMCA, and has 
served on numerous governmental 
commissions. 

There is one other facet of 
Marshall Cassedy — and that is “the 
man.” It is unfortuate that every 
lawyer in the State of Florida could 
not have an opportunity to know 
Marshall Cassedy as a friend, and a 
colleague, as well as an executive 
director. He is a human dynamo, 
yet there is no warmer, more 
sincere individual anywhere. He isa 
leader, a boss, a_ hard-nosed 
decision maker, a soft easy-going 
teddy bear, and a warm and truly 
sincere friend and human being. 

As president of our great Bar, I 
have experienced what I am sure all 
of my predecessors have enjoyed in 
working with Marshall Cassedy. I 
have found him to be totally 


supportive and willing to advise 
and consult about the critical 
problems in the profession. He is 
one with innovative ideas, and most 
importantly, has a total 
commitment to The Florida Bar, 
our profession and the pubiic. This 
man knows more about the history, 
organization and activities of The 
Fiorida Bar than any other human 
being in existence today. All of this 
background and talent have 
permitted The Florida Bar to 
become the premiere bar 
organization in the United States. 
With this base, our Bar will go 
forward, because Marshall has 
developed a staff over these past 18 
years that is unsurpassed in 
excellence, devotion and quality. 
Today, with a cadre of 175 loyal Bar 
employees and a budget of over 
$6,500,000, Marshall Royal Cassedy 
is leaving us with a legacy and a 
challenge which we must all accept, 
so that we can continue to strive for 
and achieve the excellence which 
has been his hallmark throughout 
his years of service to our Bar. 

It is impossible to express our 
appreciation and admiration to 
Marshall for all that he has done for 
the profession and the public. 
Perhaps it will be sufficient to quote 
from the press release which I 
issued when Marshall unexpectedly 
announced to the Board of 
Governors and The Florida Bar that 
he was retiring to enter the private 
practice of law: 


Marshall Cassedy is and has been The 
Florida Bar for 21 years. Throughout those 
years, his performance has been 
outstanding. We have tried hard to persuade 
him to reconsider, but are now convinced 
that this is what he really wants to do. It will 
be impossible to replace him, but we hope to 
find a successor who will carry on in the 
magnificent tradition of public and 
professional service which he has 
established. We are confident he will achieve 
the same success in his new career as he has 
THE Outstanding Bar Executive Director in 
the country. On behalf of the 26,000 lawyers 
of Florida we wish him only the very best. 
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January 30-February 6—ABA Midyear Meeting, Chicago. 

February 1—Academy of Florida Trial Lawyers “Products Liability,” Host 
International Hotel, Tampa. 

February 8-9—ATLA Fifth Circuit Meeting, Boca Raton. 

February 8-9—Sports Lawyers’ Association Seminar, DuPont Plaza Hotel, 
Miami. 

February 15—Institute for Florida Judicial Nominating Commissions, Tampa 
Host Hotel, Tampa International Airport. 

February 26-27—Florida Bar Examination; Parts I, II and III, Curtis Hixon 
Convention Center, Tampa. 

February 29—Academy of Florida Trial Lawyers, “General Litigation,” Harley 
Hotel, Orlando. 

March 7-9—Young Lawyers Section Annual Convention, Grenelefe, Cypress 
Gardens. 

March 13-15—Florida Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 13-23—The International Lawyer Exchange Program, International Law 
Committee, The Florida Bar, Lisbon, Portugal. 

March 21-22—Florida Bar Lawyer Referral Workshop, Orlando Hyatt House. 

March 20-23—The Florida Bar Long Range Planning Retreat, River Ranch 
Resort, Lake Wales. 

March 22-29—AFTL Advanced Seminar on “Remedies and Damages,” 
Keystone, Colorado. 

March 26—Academic Conclave, University of Florida Law Center, Gainesville. 

March 28-29—Second Annual Tax Section Meeting and Institute, Orlando Hyatt 
House, Kissimmee. 

April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando 
Hyatt House, Kissimmee. 

April 24-27—Spring Meeting, Florida Defense Lawyers Association, Royal 
Orleans Hotel, New Orleans. 

April 24-May 1—Law Week. 

May 1-4—ABA Section of Real Property, Probate and Trust Law, Spring Council 
Meeting, Innisbrook, Tarpon Springs. 

May 8-10—Florida Bar Board of Governors Meeting, Grenelefe, Cypress 
Gardens. 

May 9-10—AFTL Spring Seminar, The Breakers, Palm Beach. 

May 18-21—Fifth Circuit Judicial Conference, Dallas. 

May 27—Florida Bar Examination, Parts I and II, Sheraton Twin Towers, 
Orlando. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 

July 18—Florida Bar Annual Chairmen’s Meeting, Bar Center, Tallahassee. 

July 29-30—Florida Bar Examination, Parts I, I] and III, Curtis Hixon Convention 
Center, Tampa. 

July 31-August 6—ABA Annual Meeting, Honolulu. 

August 11-16—ABA Annual Meeting Continued, Sydney, Australia. 

September 4-5—General Meeting of Florida Bar Committees and Sections, 
Orlando Hyatt House. 

asia 25-27—Florida Bar Board of Governors Meeting, Casa Marina, Key 

est. 
October 17-18—Local Bar Leaders Conference, Bar Center, Tallahassee. 
October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 
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By Burton Young 


There is a trend toward a national 
bar . . . and that trend must be 
reversed. In recent years, we in 
Florida have witnessed a number of 
events which give us grave concern 
with regard to the future of the 
practice of law. Consider these: 

First, the dramatic influx of new 
lawyers being admitted to practice 
in Florida; 

Second, the invasion of out-of- 
state law firms that are opening 
branch offices in Florida cities; 

Third, partly in reaction to 
number 2, a trend among Florida 
firms to merge and form bigger 
intrastate conglomerates; and 

Fourth, the current attack by the 
legislature threatening the 
traditional judicial control over the 
practice of law. 


There exists a clear and present 
threat to Florida’s interest in 
protecting the public by 
supervising the admission, 
competence and ethics of all 
lawyers practicing within the state. 
Moreover, these changes in the 
legal profession entail serious 
economic consequences for the 
overwhelming rank and file of 
Florida lawyers who are 
unaffiliated with either large 
interstate or intrastate law firms. 

The problem of the lawyer 
explosion cannot be avoided, but 
let us play the numbers game for a 
moment. It is perhaps banal, but 
nonetheless necessary, to point out 
the alarming increase in admittees 
to The Florida Bar. The number of 
lawyers admitted in each of the last 


109 


#) Ns smith 
AC 
Sp 3 
| ZA 
| 
\ % 
| All 
| ~ \ | 
J 


A National Bar? No! 


10 years has increased from 705 in 
1968 to 2,063 in 1978, a jump of 
almost 300 percent. In the years to 
come, we can expect an average of 
2,100 lawyers to be admitted each 
year. We now have 25,500 Florida 
lawyers. Taking into account 
natural attrition and assuming the 
present trend continues, we will 
see The Florida Bar with a 
membership of 50,700 in 1990. In 
other words, the Bar will double in 
just 10 years! Since 1960, 
membership in our Bar has 
increased by 331 percent, while the 
population increase in Florida has 
been 59 percent. 

And if these figures seem 
staggering, consider the impact of 
the interstate law firm on The 
Florida Bar. Statistics published by 
The National Law Journal in 
surveys of the top 200 law firms in 
the United States reveal that 19 of 
the nation’s largest firms have 
opened branch offices in various 
Florida cities.' Though we do not 
know how many, smaller interstate 
law firms have also branched into 
Florida. Moreover, four of Florida’s 
giant law firms (ranked among the 
top 200 in the country) have opened 
satellite offices throughout the 
state. The trend among large law 
firms to open branch offices can be 
partly explained by the desire to 
service clients who do business in 
various sections of this state, which, 
it is important to remind ourselves, 
has been the fastest growing state in 
the Union. 


Expert Testimony 
and 


Criminology-Police Operations 
Security Administration 
Jail Management 


Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physical 
security of premises and security guards. 
Qualified in arbitrations, special master 
proceedings, civil service hearings, workman's 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 
5066 N.W. 3rd Ave. 
Boca Raton, FL 33431 

(305) 395-4830 


Paralleling the growth of The 
Florida Bar has been a national 
movement toward “bigger” and 
multiservice law firms. In 1978, 
there were over 11 American law 
firms with more than 200 lawyers, 
and 80 had more than 100 lawyers. 
Large firms have become more and 
more bureaucratic, making the 
legal profession akin to other 
institutions of the 20th century. 

So we are faced with Florida 
firms “spreading” throughout the 
state and the descent of the foreign 
law firm upon us. There is little we 
can or should do about the Florida 
law firms which elect to branch out, 
but we can appropriately address 
our professional selves to the out- 
of-state law firm. 

Simply, the growth of interstate 
law practice must be balanced with 
the need of the states to regulate the 
practice of law and to help control 
local economic conditions. This 
sounds desperately self-serving . . . 
and it is, in part. We need not 
apologize for that. But it also is 
required if the public interest is to 
be served. The latter is what counts 
and what makes the effort 
justifiable. 


Interstate law firms have been 
recognized in this state by the 
Florida Supreme Court. They will 
not go away. The leak in the dike 
was made by In Re Petition to 
Amend the Code of Professional 
Responsibility, 330 So.2d 9 (Fla. 
1976). In this case, The Florida Bar 
petitioned the Supreme Court to 
amend the Code of Professional 
Responsibility so as to prohibit 
interstate law firms from using their 
respective firm names on offices in 
the State of Florida unless those 
named were members of The 
Florida Bar. The controlling 
provision of the Code of 
Professional Responsibility, DR 2- 
102(D) provides that Florida does 
not recognize partnerships among 
lawyers licensed in different 
jurisdictions unless the letterhead 
and all other permissible listings 
make clear the jurisdictional 
limitations of all members and 
associates of such a firm who are not 
licensed to practice in Florida. The 
Florida Bar wished to amend this 
provision in order to prohibit any 
mention of members or associates 
of the interstate firm who were not 
admitted to practice in Florida and 
to disallow any firm using the name 
of any person not admitted to 


Florida. The court denied the 


petition, saying that although it was 


argued that the public might be 
deceived since the named members 
were not present to render legal 
services, the situation was 
essentially similar to “the staffing of 
an intrastate branch office or the 
use of the name of a deceased or 
retired member in the firm name.” 

Then the floodgates were opened 
by the court in The Florida Bar v. 
Richard Savitt and Stroock & 
Stroock & Lavan, 363 So.2d 559 
(Fla. 1978), a case which 
legitimized the interstate law firm 
in Florida. There, The Florida Bar 
sued for an injunction to prohibit 
the respondents from engaging in 
the unauthorized practice of law in 
Florida. The allegation was that 
Stroock & Stroock & Lavan, a New 
York firm, had opened an office in 
Miami, and that Savitt, a partner of 
the firm, not admitted in Florida, 
supervised the operation in the 
Miami office, and that moreover he 
engaged in the unauthorized 
practice of law in this state. Of 
course, the court declared that 
Savitt could not practice in the state 
without being admitted to the Bar. 
But, it also allowed the interstate 
firm to use its existing name in 
Florida, although no lawyer in the 
firm name was a member of The 
Florida Bar. 


Guidelines for Foreign Firms 


On the other hand, the court set 
forth various specific guidelines 
which I believe to be useful and 
warranted in regulating the practice 
of law by foreign firms in Florida. 
Among these are the following: 

1. A Florida office must be 
supervised by a partner who is a 
member of The Florida Bar. 

2. Nonmembers may only 
assist Bar members who must take 
professional responsibility. 

3. Nonmembers must reveal 
their nonadmittance status to 
clients. 

4. The letterhead used by the 
Florida office may contain names 


of non-Florida lawyers, but 
nonadmittance status must be 
disclosed. 


These measures are wisely 
designed to afford some measure of 
protection to the client, while at the 
same time preserving the state’s role 
in supervising the profession and 
guarding against unfair economic 
competition by foreign firms. 
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Clearly, we must face up to 
modern economic realities as they 
pertain to the practice of law. They, 
too, will not go away. Undeniably, 
the impetus toward some kind of 
national lawyer testing standards 
has been spurred by several 
powerful factors. Among these 
have been: the increased mobility 
of lawyers and the growth of 
interstate law firms; the increasing 
importance of federal law; the 
trend toward more uniformity in 
substantive and procedural state 
law; and finally, the growing 
specialization of legal practice 
which would cause a client to seek 
the best legal advice even though 
the counselor may be from a 
foreign jurisdiction. Advocates of 
national lawyer testing standards 
have seized on these factors in their 
attempt to pull down what they 
consider antiquated state barriers to 
the practice of law. 

But balanced against these trends 
are an equally impressive set of 
concerns. Among them is each 
state’s absolute responsibility to the 
public for the ethical conduct of its 
attorneys. Moreover, the state has a 
legitimate interest in maintaining a 
level of competence in general legal 
knowledge and in local substantive 
and procedural law. It may 


additionally be concerned with 


creating favorable economic 
conditions for local practitioners. 
Under our federal system, the state 
concerns are not only legitimate, 
but inherently part of the legal 
structure of the United States. This 
will remain so as long as the states 
possess sovereignty and unless and 
until all power is transferred to the 
federal government. (In the latter 
event, we can all take down our 
shingles.) 

The states must retain authority 
to supervise the practice of law in 
order to protect the public from 


incompetent and unethical lawyers. 


It cannot be reasonably argued that 
a national lawyer testing standard 
can adequately assure familiarity 
with local law. The federal courts 
cannot be asked to take on the 
disciplinary problems often 
predicated on the interpretation of 
strictly local ethical rules, 
substantive law or local practice 
customs. 

In the April 1978 issue of the 
American Bar Association Journal, 
former A.B.A. President Chesterfield 
Smith addressed the problem of the 
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interstate practice of law. Coming 
out strongly in favor of fostering 
interstate practice, he bemoaned 
the traditional policy of state 
protectionism. He attacked the 
typical state requirements which 
make it difficult for out-of-state 
lawyers to practice within the state 
with a view toward protecting the 
in-state lawyers from professional 
competition. He criticized the 
traditional state bar examination 
which discriminates against the 
older specialized practitioner who 
wishes to move to another state to 
practice his specialty. He 
particularly made reference to the 
experienced practitioner “who 
wants to associate with a law firm 
with lawyers in other states and 
offer firm-wide multi-office service 
to clients in several states.” He said 
that the multi-office practice of 
law, both intrastate and interstate, 
already is a professional way of life. 
In his view, states’ efforts to restrict 
unreasonably the interstate practice 
of law can be attacked in the courts 
as unconstitutional. 


Smith advocated a National 
Practice of Law Act featuring wide 
open reciprocity among all the 
states. In his view, a lawyer once 
admitted in any state would be 
entitled to practice in any other 
state. I believe this view to be 
unwise and unacceptable. 


States Are Sovereign Entities 


The major weakness of Smith’s 
argument is that it fails to take into 
account the original reason for 
examinations — that is, that the 
states are sovereign entities which 
enact their own laws, their own 
statutes and have their own courts 
construing those statutes. As long as 
the states retain the jurisdiction over 
their own affairs to the extent that 
they do today, it is clear that 50 
different bodies of law must co- 
exist in order to service clients with 
problems within the states, whether 
those clients are essentially national 
in character or not. Therefore, the 
rationale for requiring a state bar 
examination is simply that the laws 
differ from state to state, that 
because one is qualified by reason 
of experience or otherwise, to 
practice in one state, does not make 
him qualified to practice in another. 
Smith’s views may have some 
validity with respect to questions of 
federal law, but much law still 


concerns purely state matters. Until 
the states agree to adopt only 
uniform state laws, the need for 
testing applicants for expertise with 
respect to the laws prevailing 
within that state will continue to 
remain a reasonable requirement. 
As Samuel J. Brakel has pointed out: 


Testing lawyers on their knowledge of Local 
Rules and Procedures, and subjecting 
foreign lawyers to special exams on this 
knowledge cannot be automatically 
dismissed as unreasonable.® 


I think Mr. Smith’s proposal 
misses this entire point. His 
preference for a “one bar” National 
Practice of Law Act would not 
solve the problem of testing the 
competency of any particular 
practitioner with respect to the laws 
of the state in which he wants to 
practice. Service of interstate 
clients must continue to be 
effectuated by practitioners who 
have been admitted by examination 
or other applicable ways to the 
individual state bars, after proving 
themselves morally fit. This would 
not necessarily hamper the growth 
of interstate law firms whose 
members wish to operate branches 
in other states and who have 
complied with that other state’s bar 
requirements. However, it would 
totally hamper the concept favored 
by Chesterfield Smith for a national 
bar which would do away with the 
need for individual examination of 
lawyers who want to migrate from 
one state to another, since 
individual states, in my view, 
should continue to set licensing 
requirements designed to deal with 
local conditions. 

If, under a national standards 
scheme the individual state 
admission requirements are 
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A National Bar? No! 


effectively abolished, little stands in 
the way of the increasing growth of 
the power of the largest firms 
operating on a_ national scale, 
opening more and more branches in 
key U.S. cities. We must not be 
ashamed of speaking out in favor of 
the concept of the economic 
protection of the local bar. Law is 
not necessarily better practiced by 
the larger operating units. The 
analogy to manufacturing or 
industrial economics cannot be 
allowed to mislead’ us. The 
economics available to large 
industrial units are not applicable to 
the practice of law. Large national 
law firms might successfully 
compete for clients with smaller 
local firms, but that does not ensure 
superior legal representation. 

In addition to its task of setting 
standards of competency, the state 
must continue to play the exclusive 
role in the area of public protection 
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against the morally unfit 
practitioner. Of overriding 
importance underlying preserving 
state control remains the distinct 
threat to the public posed by the 
eventual erosion of the state judicial 
supervision of the ethics of its 
lawyers. Transfer of authority to a 
national bar — or any authority 
other than a state supreme court — 
would necessarily impinge on this 
judicial prerogative. 

We in Florida can justly be proud 
that we are the premier bar among 
all the bars of this nation, and that is 
because of the high ethical 
standards and strict enforcement 
thereof set by our Supreme Court. 
The Florida Bar expends a 
substantial part of its yearly budget 
to enforce the Code of Professional 
Responsibility. Candidates for 
admission to The Florida Bar must 
pass a separate examination on 
ethics. It is indicative of the 
toughness of the ethics portion of 
the examination that the majority of 
applicants failing do so because of 
the inability to pass the ethics part. 
The Code of Professional 
Responsibility is no doubt more 
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stringently enforced in our state 
than in the majority of states. Surely 
it would be difficult to maintain our 
high standards should control pass 
to a national bar. 

No! A “national bar” with total 
reciprocity is destructive of the 
public interest . . . and must be 
resisted at all costs. The public 
certainly has the right to expect that 
members of the legal profession 
licensed to practice in this state 
measure up to definite norms of 
competence and moral fitness. 
Passage of authority over bar 
regulation to a national entity — or 
to any body other than the Supreme 
Court of Florida — is guaranteed to 
diminish public accountability for 
the admission and supervision of all 
practitioners in our state. Surely the 
attractiveness of Florida to the 
foreign interstate firm makes the 
issue of local control even more 
crucial. I believe it is our collective 
responsibility to the public we serve 
as members of the leading bar of 
this country to-assure quality legal 
representation and high ethical 
conduct on the part of our 
attorneys. And this we cannot do 
unless we retain the power to run 
our own affairs. o 
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medical negligence arena. 
While attending hearings 
before committees of both 


houses of the legislature at’ 


the time of the intensive 
lobbying efforts in 1975, he 


says he witnessed what 


when an “ordinari 
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walkouts if a solution was not 
forthcoming. 

The legislature responded to the 
“evidence” presented by the 
medical profession and insurance 
industry by concluding that a 
“crisis,” in fact, existed. The 
preamble to the Medical 
Malpractice Act which was passed 
in 1975! reflects the “crisis” situation 
as orchestrated by the health care 
providers: 


WHEREAS, this insurance crisis threatens 
the quality of health care services in Florida, 
as physicians become increasingly wary of 
high risk procedures and are forced to 
downgrade their specialties to obtain relief 
from oppressive insurance rates, and 

WHEREAS, this crisis also poses a dire 
threat to the continuing availability of health 
care in our state as new young physicians 
decide to practice elsewhere . . . . and as 
older physicians choose premature 
retirement in lieu of continuing diminution 
of their assets by spiraling insurance rates.? 


The evidence presented by the 
medical profession regarding the 
drastic increase in the number and 
dollar amount of malpractice 
claims, as well as the dire 
predictions by the insurance 
industry that malpractice 
premiums could not begin to cover 
potential losses, has come under 
increasing attack us the reporting 
law* has supplied accurate 
information over the past four years 
since the Act’s inception. 

The financial statements of the 
medical insurance trusts and 
physicians’ reciprocals established 
by the legislature and medical 
profession reflect inordinate 
profits; nevertheless premiums 
have continued to rise. The Act has 
not operated to reduce medical 
malpractice problems in Florida, 
whereas it has severely restricted an 
injured patient’s ability to bring a 
claim against a health care 
provider. 

The courts have responded to this 
evidence by taking a more 
independent evaluation of the 
conclusions reached by the Florida 
Legislature regarding the existence 
of a crisis.’ The courts are presently 
reassessing whether this legislative 
grant of privilege to such a select 
group of defendants is justified. 


Constitutional Challenges 


The most significant change in 
bringing a medical negligence 
claim under the 1975 Act was the 
requirement that any claim based 
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on allegations of medical 
malpractice by a health care 
provider must first be submitted to 
a mediation panel (composed of a 
judicial referee, physician and 
attorney) as a prerequisite to filing 
an action in circuit court.6 The 
panels were intended to screen out 
nonmeritorious claims, thereby 
reducing the costs and increasing 
the efficiency of handling medical 
malpractice claims. In fact, 
mediation has resulted in much 
higher costs to both claimants and 
defendants in the judicial forum 
without any corresponding 
reduction in insurance premiums or 
health care costs.” 

The Academy of Florida Trial 
Lawyers opposed the mediation 
provisions from the Act’s inception 
on the grounds that the Act would 
extend preferential treatment to 
one class of defendants—physicians 
and health care providers, at the 
expense of claimants who would be 
denied equal protection under the 
law. 

The Act was challenged on 
constitutional grounds almost 
immediately after its enactment. A 
medical negligence claim was 
brought against Dr. James Carter 
by Nellie Mae Sparkman in Brevard 
County Circuit Court on July 18, 
1975—18 days after the effective 
date of the Act. The defendant 
doctor moved for dismissal of the 
action because the claim had not 
been submitted to mediation in 
accordance with the statutory 
provisions. The plaintiff responded 
by asserting that the Act infringed 
upon the constitutional guarantees 
of timely access to the courts, due 
process and equal protection. The 
trial court agreed and held the new 
statute unconstitutional. 

On appeal, the Florida Supreme 
Court reversed the decision of the 
lower court and held the mediation 
statute constitutional on the basis 
that there are a number of 
conditions which the legislature 
may place on an individual's right 
of access to the courts in the valid 
exercise of the state’s police 
powers. By accepting the premise 
that the Act had been passed in 
response to a crisis situation 
justified by the “imminent danger 
to public health”® that had existed, 
the court then reasoned: 

The Legislature felt it incumbent upon itself 


to attempt to resolve the crisis through 
exercise of the police power for the general 


health and welfare of the citizens of this State 
and accordingly enacted Chapter 75-9, Laws 
of Florida, to effectuate that purpose. The 
statutes involved here deal with matters 
related directly to public health and 
obviously have for their purpose an effort to 
have the parties mediate claims for 
malpractice thereby reducing the cost of 
medical malpractice insurance and 
ultimately medical expenses.'® 
Therefore, the Supreme Court 
upheld the constitutionality of the 
Act based on their acceptance of 
the legislature’s conclusion that a 
public health crisis, in fact, existed. 
The court added a statement, 
however, which was in effect an 
admonition to the legislature—that 
the prelitigation burden placed 
upon the claimant “reaches the 
outer limits of constitutional 
tolerance.” 

Contributing to the constitutional 
infirmities of the mediation panels 
is the realization that the panel 
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Malpractice - The 
Illusory Crisis 


system has not, in fact, functioned 
as an alternative to an impartial 
judicial forum. The panels favor the 
medical provider over the patient, 
and lengthen the process for all 
malpractice claims. The inequity of 
the panel system is alarming to 
anyone who has had occasion to 
witness such a_ proceeding, 
confirming the worst fears of 
observers who warned that health 
care providers would receive 
preferential treatment. Rarely has a 
physician member of the panel 
voted against a defendant doctor, 
regardless of the evidence 
presented. For example, during one 
mediation hearing involving a case 
in which two orthopedic surgeons 
were charged with severing a nerve 
in the patient’s arm, the second 
orthopedic surgeon said, under 
oath, that the first one had severed 
the nerve during surgery. The first 
surgeon said that the second 
surgeon had caused the damage 
when he had gone in to explore the 
former surgeon’s operation. The 
physician panelist found in favor of 
the defendant doctors, even though 
both of them had testified as to 
negligence on the part of the 
other.!? 

It is also ironic that an act which 
has been passed almost exclusively 
for the benefit of a class of 
defendant doctors is often impeded 
in its implementation by that 
protected class. The prospective 
physician panelists make convening 
of a panel extemely difficult 
because the doctors are remiss in 
returning information sheets, 
serving on panels, and conforming 
to the jurisdictional time 
restraints.'3 

In an open letter to the entire 
membership of the Florida Medical 
Association, the president of the 
FMA, Dr. Jack A. MaCris of St. 
Petersburg, explicitly laid to rest the 
question of whether the doctor 
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member of the mediation panel 
would be fair, objective, and 
impartial to the claimant as well as 
the defendant. In a blatant attempt 
to precondition the doctor panelists 
to “assist” (i.e¢., find in favor of) 
their colleagues, Dr. MaCris wrote 
as follows, with emphasis added: 


Dear Fellow Physicians: 


In September of 1976 in the President's 
Page of the FMA Journal entitled “Will it 
Float?” I called to your attention the 
importance of the medical mediation panels 
which were created by the 1975 Legislature. 
The mediation panels were functioning well 
in some counties, while having been ruled 
unconstitutional in others. The State 
Supreme Court clarified in May of 1976, by a 
vote of 7-0, to uphold the mediation panels as 
being constitutional. Even more significant, 
they stated that the problem of medical 
malpractice is of such magnitude that they 
were willing to go to the outer limits of 
constitutionality in order to solve _ this 
problem. 

If the mediation panels are to be given a 
fair trial, we will need our most 
knowledgeable, our most respected and our 
most capable physicians in Florida to 
volunteer their effort on behalf of our 
patients and our colleagues. I realize that this 
will require a sacrifice of time and effort by 
you, however, this is a golden opportunity 
for each of us to serve our fellow physicians 
in his hour of need. Imagine yourself in a 
medical malpractice situation wherein you 
are the defendant and in need of the support, 
wisdom and counsel of your colleagues and 
none was forthcoming. There have been 
incidents wherein physicians, when asked to 
serve on the panels, have been reluctant to 
give of their time. 

I urge each of you when asked to serve on 
a mediation panel to accept this assignment 
to assist your colleague. No greater honor 
can be bestowed upon a physician than to be 
asked to attend one of his colleagues or a 
member of his family when they have need 
for your services. Similarly, being asked to 
serve on a mediation panel when a 
colleague’s medical judgment and 
reputation are being questioned is a request 
which should not be taken lightly; we should 
be eager to assist and not turn our back on 
him. None of us are immune to the 
possibility of being sued and each in turn will 
need a fair hearing with one of our 
colleagues present, if and when it occurs. 

The Mediation Panel Law was actively 
supported, both in legislation and litigation, 
by the Florida Medical Association. If the 
concept fails, let it not do so because we as 
physicians did not give it our best effort. 
Thank you. 


Jack A. MaCris, M.D., President 


Insurance Considerations 


Significant provisions under the 
Medical Reform Act were devoted 
to insurance in response to two of 
the most pressing issues which 
faced the 1975 Legislature: the high 
medical insurance premiums and 
the rapidly decreasing availability 


of companies who would write 
malpractice insurance. 

It is important to recognize, 
however, that the most significant 
cause of the medical malpractice 
crisis of 1975 was not related to the 
size or number of malpractice 
claims. Instead, the heavy losses 
experienced by many insurance 
companies who had overinvested in 
the market during the two 
preceding years of its decline had 
resulted in a reduction of surplus in 
excess of 50 percent.!® When 
surplus reduction occurred the 
insurance companies reduced their 
premium volume by dropping the 
least stable lines of insurance such 
as medical malpractice.'® 
Therefore, only a limited number 
of underwriters continued to offer 
coverage, reducing competition 
and allowing the insurers who 
remained in the medical field to 
virtually set their own price. 

Several years prior to this 
purported crisis, the Florida 
Medical Association had delivered 
itself into the hands of Argonaut 
Insurance Company, swallowing 
Argonaut’s. statements that it could 
deliver a cheaper policy to the 
members of the Florida Medical 
Association. Having created 
Argonaut’s virtual monopoly in the 
medical insurance field in Florida, 
the physicians became an easy 
target for mammoth increases in 
premiums. 

Another important factor behind 
the high insurance costs which was 
often overlooked relates to basic 
actuarial principles. The most 
accurate rate setting depends on a 
large volume of data and a stable, 
durable market. The small 
premium volume for medical 
malpractice insurance does not 
exceed 2.5 percent of the total 
property-liability insurance 
premiums received by companies 
nationwide. As a result, actuarial 
predictions in the medical field are 
less accurate than for other types of 
insurance,'7 because the small 
volume does not lend itself to 
adequate statistical analysis nor 
warrant significant expenditure of 
resources and money to improve 
the methods used. 

The availability of medical 
insurance was thereby threatened 
insofar as insurance companies 
were unwilling to underwrite new 
medical policies.'® Argonaut 
Insurance Company raised its rates 
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96 percent between January 1, 1974, 
and January 1, 1975. Argonaut 
requested permission to increase its 
rates another 95 percent on April 1, 
1975, alleging that its solvency was 
threatened and that it would have to 
withdraw coverage immediately if 
the increase was not approved. A 
court order prevented Argonaut 
from raising its premiums for the 
remainder of 1975 or canceling its 
coverage.!® However, the 
legislature realized it had become 
necessary to address the insurance 
problem, drafting provisions under 
the Act which provided for a joint 
underwriting plan and a self- 
insurance plan. 

The Act required the Department 
of Insurance to adopt a temporary 
Medical Malpractice Joint 
Underwriting Association (JUA) 
which would supply insurance 
coverage to licensed health care 
providers regardless of their risk 
designation or whether they had 
previously been refused coverage.?° 
All carriers licensed to carry 
casualty insurance in Florida and all 
self insurers were required to 
participate in the plan before they 
would be permitted to write other 


types of casualty insurance in the 
state.?! 

The JUA was essentially 
analogous to the assigned risk pool 
in automobile liability coverage. By 
applying to the JUA and paying 
premiums to be assessed in 
accordance with established 
actuarial methods, a physician was 
to be able to receive coverage 
under the plan alone or in 
combination with a self-insured 
program.22 The premiums were to 
be based on the prior claims 
experience of insurance companies. 
For example, Argonaut Insurance 
Company had been the most recent 
medical malpractice insurer and the 
charges of that company were used 
as the basis for the premiums 
charged through the JUA. It was 
contemplated that in the event 
claims and expenses of admin- 
istering the plan created a 
deficiency, policyholders would be 
assessed an additional sum. 

These provisions were balanced 
with the statutory scheme 
establishing a “Patients Compen- 
sation Fund.”®. Under this plan, the 
liability of each physician would be 
limited to $100,000, providing he: 


(1) paid a yearly assessment of 
$1,000 for the first year and $500 for 
each year thereafter; (2) 
demonstrated financial responsi- 
bility equal to $100,000 or posted a 
bond; or (3) obtained malpractice 
insurance from an independent 
carrier or from the JUA.*4 

The 1975 Act also provided for 
the establishment of self-insurance 
trusts by groups of health care 
providers to supplement the private 
market coverage.® Prior to 1975, a 
group of doctors could partially self 
insure only if the group had 
originally been organized for 
purposes other than the purchase of 
insurance, and had existed for at 
least two years.** Therefore, the 
doctor’s ability to self insure was 
limited in Florida. The 1975 Act 
allowed groups to self insure and 
purchase basic and/or specific 
excess coverage after obtaining 
approval from the Department of 
Insurance.*’ A self-insurance trust 
fund, the Florida Physicians 
Reciprocal Fund, was established 
by the FMA in 1975, and was 
successful in attracting over half of 
the Florida physicians.” 

The statement of assets and 
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liabilities of the Joint Underwriting 
Association and the Florida 
Physicians Reciprocal Fund during 
the years 1975 to 1978 follow:%® 


Malpractice - The 
Illusory Crisis 


JUA Data as of June 30, 1978 


1975-76 % 1976-77 977-78 


Known 2: 511 980 22.5 2 
Incurred 
Reserved 


160509 14 107 


"1,592,540 “141 


.Not Reported 
Claims ° 


7,719,369 “50.2. 9,343,357 76.0 18,655,266 51.0 


© To obtain the “Incurred But Not Reported Claims” (IBNR) statistics, a totally arbitrary 
figure is attributed to all future incurred claims. This incurred but not reported loss entry 
varies from generally accepted accounting principles in that no valid basis for the IBNR 
reserves, e.g., past totals for claims actually made, is used. In fact, claims of this magnitude 
have never been incurred. 


Florida Physicians’ Insurance Reciprocal 
December 1, 1975 — December 31, 1978 


Income 

Premiums $ 51,555,000 
Capital Contributions 4,879,000 
Investment Income 3,041,000 
Other—Reinsurance Ceded Commission 90,000 

$ 59,565,000 

Expenses 

Claims Paid $ 3,671,000 
Reinsurance Ceded Premium! 17,445,000 
Premium Deposit for Reinsurance! 3,436,000 
Dividends 4,281,000 
Management Expenses? 3,915,000 
Taxes 1,400,000 

$ 34,148,000 

Reserves 

Death, Disability & Retirement $ 2,279,000 
Reserve for Reported Claims 16,615,000 
Surplus (as required by law) 3:1 6,615,000 
Nonadmitted Assets 49,000 

$ 25,417,000 


A portion of the reinsurance premium deposits may be recovered pending favorable 
development of loss results. 


2 Management PIMCO a $ 3,669,000. 


‘Trustees’ Account Expenses b 59,000. 
Attorney-in-Fact Expenses b 173,000. 
Trustees & Directors Fees & Travel 14,000. 


a Includes cost of promotion, underwriting, data processing, accounting, unallocated 
claims expense including legal review, and claims investigation and supervision. 

b Includes audits, actuaries, tax attorneys, printing, postage tax and legal colts ints, 
insurance department examining fees, ete. 


These data indicate that between 
1975 and the end of 1978, the JVA 
had earned premiums of 
$36,612,367. The JUA paid claims 
totaling $2,126,872 during the same 
period of time, had loss expenses in 
the amount of $385,805, and had 
reserved $4,034,324 for known 
incurred reserved claims.*° 

The consolidated report from the 
Florida Physicians Insurance 
Reciprocal, which insures over 
6,000 physicians in Florida, 
indicates that over $51 million in 
premiums has been collected. Less 
than $3.7 million has been paid out 
in claims. 

These data reflect overwhelming 
underwriting gains in the medical 
insurance field, indicating that an 
insurance crisis in Florida does not 
exist. Although insurance rates have 
not decreased, profit margins of 
insurance carriers clearly indicate 
that a reduction is warranted. The 
insurance provisions formulated 
under the Act were originally 
endorsed by the FMA, which 
expected that the JUA would 
provide insurance at a lower rate 
than was previously available. 
Notwithstanding these provisions, 
malpractice insurance premiums 
continued to rise — in fact, JUA 
rates were higher than the previous 
group policy rates.*! 

The JUA was to be a temporary 
measure to create an insurance 
market until the crisis which was 
reflected in unstable premium 
levels no longer existed. In 1978, 
when the JUA was to automatically 
terminate, the carriers themselves 
actually lobbied in the legislature to 
keep it in existence because of the 
artifically high premium structure 
which the absence of competition 
in the medical insurance market 
created. 

The legislature voted to extend 
the life of the JUA*® based on its 
conclusion that an adequate 
voluntary market still did not exist. 
It is ironic that the desired result of 
these provisions of the Act were to 
establish an adequate insurance 
market at reasonable prices, yet the 
effect so far has been to impede 
competition by the extension of the 
JUA and to increase the price of 
available coverage. 


Long Tail Statute Of Limitations 


During the hearings and the 
drafting of the Act in Tallahassee, 
» the insurance industry constantly 
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contended that the long. tail 
problem—referring to the 
extended period of time which may 
occur between an act of negligence 
and the ultimate closing of the claim 
—contributed to the malpractice 
insurance crisis.** Insurers blamed 
the discovery rule, which provided 
that the statute of limitations did not 
begin to run until the negligent act 
was discovered.. 

An analysis of insurance statistics 
indicates that this was not a 
significant problem because 88-95 
percent of all injuries resulting in 
claims are reported within the first 
24 months following the injury, 
with approximately 97 percent of 
all claims reported within 48 
months.*4 

Bowing again, however, to the 
tremendous pressure exerted by the 
united efforts of the insurance 
industry and medical profession, 
the legislature eliminated the 
indefinite period during which a 
malpractice claim can be brought. 
The two-year limitation period 
from the date the incident occurs 
was retained, restricting the 
discovery rule to two years also. 
Therefore, all malpractice claims 
must now be brought within four 
years from the date of the incident, 
regardless of whether or not the 
injury could have been discovered 
during this time.*® 

This restriction in the statute of 
limitations benefits the insurance 
industry at the expense of claimants 
who have meritorious claims but 
who are unable to discover, through 
no fault of their own, the existence 
of a claim within four years. 

A case in point: Some years ago 
we represented a client whose 
gallbladder had been removed by a 
North Florida physician. The client 
continued to experience excru- 
ciating pain and gastric attacks, and 
sought other medical treatment (the 
first physician having died). After 
needless treatment—medical and 
psychiatric—for which the client 
expended thousands of dollars, she 
continued to become progressively 
worse, until finally, after 12 years, a 
physician decided to test her to see 
if perhaps she did, in fact, have a 
gallbladder which could be causing 
such attacks. The tests were 
positive and upon reopening, a 
complete gallbladder was found 
and removed, something which the 
original physician had obviously 
never accomplished. Today, under 
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the maximum time frame of four 
years, this claim against the original 
physician would be forever barred. 

Claimants are thereby denied 
access to the courts based entirely 
on speculation that the new 
restricted discovery rule stabilizes 
the insurance market and reduces 
the cost of malpractice. 

The insurers had the best of all 
possible worlds. They have been 
allowed to maintain the premiums 
at astronomical levels through the 
JUA and even by the physicians’ 
own reciprocals. The first four-year 
period under the present statute of 
limitations has ended, meaning that 
all claims which could be brought 
since the Act’s inception against a 
health care provider must now have 
been filed, for any claim which 
accrued prior to the effective date 
of the shortened statute of 
limitations. The insurers should be 
required to repay all sums that have 
been set aside for “incurred but not 
reported” cases for that period and 
should be required to make 
corresponding adjustments in 
future insurance premiums. The 
insurance industry can no longer 
advance the argument that it is 
plagued with unpredictable claims 
arising out of the long tail problem, 
making actuarial determinations 
risky or difficult. 


Recent Constitutional Attacks 


During the last four years, judges 
and counsel have become 
increasingly disillusioned with the 
Medical Malpractice Act, both 
from the perspective of whether its 
existence is justified and whether its 
objectives have been effectively 
accomplished. 

The Act has recently been 
subjected to significant consti- 
tutional attacks, with three circuit 
court decisions holding the Act 
unconstitutional within weeks of 
each other. These courts have held 
the Act unconstitutional on the basis 
that the primary justification for 
passage of the Act—the medical 
malpractice crisis—does not, in 
fact, exist, thereby removing any 
rational basis for the continued 
support of such an act. 

On September 7, 1979, in the 
Seventh Circuit case of Ashton v. 
Norris," Judge E. L. Eastmoore 
held that the Medical Mediation Act 
was unconstitutional in that the 
Florida Legislature had exceeded 
its powers and authority under the 


Constitution of Florida in 
attempting to assign to the circuit 
judges the nonjudicial functions of 
judicial referees in medical 
mediation matters. This attack 
followed the earlier reasoning of 
Simmons v. Foss,* a 1978 decision 
of the Supreme Court where Justice 
Adkins stated that the actual role of 
the judge in medical mediation 
made him question the wisdom of 
his earlier ruling on the Act’s 
constitutionality. 

There then followed on October 
11, 1979, in the 17th Circuit the case 
of Jones v. Caruso, in which 
Judge James F. Minnet declared 
the Act unconstitutional insofar as it 
denies the parties their right to a 
jury trial. Among other defi- 
ciencies, the court concluded the 
Act: denies the parties their right to 
a jury trial by permitting an extra- 
judicial determination to 
improperly influence a jury 
decision; violates the rights of the 
parties to have a trial free of 
potentially prejudicial evidence; in 
effect changes the burden of proof; 
permits an opinion to be submitted 
on the ultimate issue based upon 
evidence inadmissible in a court of 
law; and does not permit 
questioning of the panelist in a 
subsequent trial, thereby violating 
due process requirements. 

Judge Minnet concluded that the 
Act places a prelitigation burden 
upon a claimant which denies to 
him “the unfettered right to trial by 
jury, exceeding the outer limits of 
constitutional tolerance as 
expressed in Carter v. Sparkman.” 

The most recent attack on the 
constitutionality of the Act was 
Judge Arden M._ Siegendorf’s 
decision in the 11th Circuit case of 
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Malpractice - The 
Illusory Crisis 


Kelley v. Ruben on October 25, 
1979.4° Leading trial counsel 
involved in medical negligence 
litigation throughout the state were 
apprised of the pending decision 
and asked to submit affidavits 
relating their personal experiences 
handling medical claims under the 
Act.‘! The court therefore had data 
which were not available to the 
Supreme Court in its Carter v. 
Sparkman decision—primarily 
insurance statistics covering the 
medical negligence field, and the 
experience of lawyers throughout 
the state who had first hand 
knowledge of the manner in which 
the mediation statute was 
operating. 

In Kelley wv. Ruben, Judge 
Siegendorf held that the Act was 
unconstitutional under both the 
Florida and the United States 
Constitutions. In arriving at his 
decision, Judge Siegendorf 
reviewed the original Supreme 
Court decision in Carter v. 
Sparkman which upheld the 
constitutionality of the Act on the 
basis that at the time of the 
enactment of the legislation there 
was an “eminent danger that a 
drastic curtailment in the 
availability of health care services” 
would occur in the state. Judge 
Siegendorf analyzed the rationale 
used by the court and concluded 
that “but for the existence of the 
‘crisis,’ the Supreme Court would 
have held that the Act exceeded the 
outer limits of constitutional 
tolerance.” 
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The opinion further reviewed the 
Joint Underwriting Association 
data which had been submitted by 
the plaintiff's counsel at the hearing. 
The court concluded these figures 
indicated “substantial, indeed 
almost exorbitant underwriting 
gains in the medical insurance 
field.” In addition, data from the 
Florida Physicians Insurance 
Reciprocal was received for the 
period between December 1, 1975, 
through December 31, 1978. The 
court stated, “[a]gain, the data 
indicates rather staggering 
underwriting gains,’ and 
concluded that the malpractice 
insurance crisis “has certainly 
passed, and along with it, the 
primary justification for imposing 
the substantial prelitigation burden 
on medical malpractice claimants.” 

In Kelley v. Ruben, the court 
recognized that the Supreme Court 
has held that a statute which is valid 
when enacted may become invalid 
by a change in the conditions to 
which it applies.*! In holding the 
Act unconstitutional, the court 
reasoned that the changed 
circumstances indicating the 
absence of a crisis resulted in the 
Act presently being unconsti- 
tutional. With the passage of the 
crisis, the primary justification 
for requiring claimants to undergo 
mediation was no longer justifiable. 

The court cited several grounds 
on which the Act was found to be 
unconstititional: 

(1) The court concluded that 
the pretrial burden placed on 
claimants in medical mediation 
claims was beyond that 
contemplated by the Supreme 
Court in Carter. The affidavits 
which were submitted indicated 
that substantial sums of money had 
to be expended in preparation for 
the mediation hearings prior to the 
filing of an action in circuit court. 

In addition, a 1977 amendment 
requires parties to pay the attorney 
and doctor members of the panel 
$100 per day for expenses in 
attending the panel. The court 
concluded, therefore, that a 
claimant has to bear the costs of two 
separate trials as well as the 
additional expense of paying 
members on the mediation panels, 
costs which are not required of any 
other litigant in the judicial system. 

(2) The medical mediation 
statute does not act to screen 
nonmeritorious claims because the 


expenses required in preparing 
medical negligence claims indicates 
that once a decision has been made 
by counsel to undergo mediation, 
the case will be refiled in circuit 
court regardless of the outcome of 
the mediation proceeding. The only 
screening mechanism that operates 
to eliminate claims is one which 
eliminates claims which do not have 
an adequate recovery ceiling (often 
as high as $75,000) because of the 
costs involved in bringing a medical 
negligence claim before both the 
mediation panel and jury. 
Therefore, attorneys dealing in the 
medical negligence field are 
extremely reluctant to accept cases, 
even where the claim is justiciable, 
if the potential damage recovery is 
not substantial. 

(3) Claimants in malpractice 
actions are denied their right to an 
effective jury trial in that the 
finding of the mediation panel is 
admissible into evidence at the 
subsequent circuit court action, but 
the panel members may not be 
called as witnesses and cross- 
examined. The grounds upon 
which the panel based its decision 
are therefore not subject to 
impeachment, although the 
decision of the panel addresses the 
very issue which the jury must 
subsequently decide, violating due 
process guarantees. 

(4) The mediation process 
places substantial additional 
burdens on the judicial system 
through the significant time and 
expense required in administering 
the Mediation Act. Therefore, 
instead of furthering the efficiency 
of the judicial system with regard to 
medical negligence claims, all 
litigants, both medical and 
nonmedical, are delayed in their 
access to the courts. In addition, 
appellate courts have been 
confronted with over 72 reported 
cases requiring interpretation of the 
Act. The end result is to delay 
access to an already overburdened 
judicial system. 

Based on these factors, and the 
rationale in Carter v. Sparkman 
which relied on the existence of a 
health crisis in the State of Florida, 
Judge Siegendorf held that the 
Medical Reform Act was 
unconstitutional in that it violates 
Article I, §§2, 9 and 21 of the Florida 
Constitution, and the fifth and 14th 
amendments to the United States 
Constitution. 
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Conclusion 


The Medical Malpractice 
Reform Act was predicated on an 
alleged health care crisis, and was 
enacted to provide affordable and 
continuous health care for the 
citizens of this state. The Act has not 
had any effect on reducing health 
care costs, whereas it has conferred 
substantial advantages upon health 
care providers and_ insurance 
underwriters at the expense of 
patients who have been injured and 
who are, in fact, in greatest need of 
judicial and financial protection. 

The passage of this Act reflects 
the only time in the history of our 
legal system where one profession 
or segment of our society has been 
so favored by, legislation which 
violates the most fundamental 
protections guaranteed by the 
Constitution. The presumptions 
behind the drafting of the Act have 
not been verified by the data 
accumulated under the reporting 
provisions. The statute has not 
accomplished the objectives for 
which it was enacted, and its 
justification has never, in fact, been 
substantiated. 

If there was no crisis or if there is 
no crisis, then a claimant should not 
be burdened with the expensive, 
time-consuming mediation process 
before being allowed into court, an 
absolute guarantee under the 
Constitution prior to the “crisis.” A 
proper use of the police power 
requires that there must be this 
balancing effect of something given 
for something being taken away, 
i.e., the gift to the public of proper 
health care in exchange for 
restrictions placed on a claimant’s 
rights. Under the Malpractice Act, a 
plaintiff's rights have been denied 
without any corresponding benefit 
in the availability of health care. 

In signing the original bill into 
law, Governor Askew commented: 
The new law will help us avert a crisis in the 
delivery of vital health care services in 
Florida and give us the time we need to 
further evaluate all of the many aspects of 


the malpractice issue. Only experience will 
tell how well this approach will work.® 


The experience of how the Act 
has not worked is now on the 
record, and the tale of the crisis 
should be coming to a close. The 
constitutionality of the Act should 
be continually reassessed by thé 
courts in the future, until the demise 
of the malpractice crisis that never 
was, and the Medical Malpractice 
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Reform Act that never should have 
been, is complete. 

As of the date of this writing, the 
Supreme Court of Florida, in the 
cases of Aldana v. Holub and Abel 
v. Kirschegessner,“ has asked for 
briefs to be submitted on all 
constitutional questions regarding 
the Malpractice Act from interested 
parties. At the time of this 
publication, our Supreme Court 
may have laid the question of the 
existence of a crisis to rest forever. 
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decision in Carter could change the 
ruling because a decision of an appellate 
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Helseth v. Dubose, 128 So. 4, 99 Fla. 812 (Fla. 
1930). 
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at 2, Col. 3. 
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All of the no fault decisions to date 
have “preceded the experience” and 
for this reason the courts have placed 
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Visiting 


Florida’s 
No-Fault 


Experience: 


By Frederic G. Levin 


What is No-Fault? 


The 1970’s have witnessed the — 


emergence of the most innovative 
change in the history of motor 
vehicle tort cases. The concept, 
known as no-fault, was conceived 
by Professors Keeton and 
O’Connell.2. The first no-fault 
statute became effective January 1, 
1971, in Massachusetts.? By the end 
of 1977, 24 states had enacted no- 
fault legislation for personal injuries 
from a motor vehicle accident.‘ 

How could such a radical change 
have received such rapid 
acceptance? The proponents of no- 
fault theorized that everyone 
should recover his economic losses 
regardless of fault and that more 
people would recover their 
economic losses under no-fault. 
The major reason, however, that 
no-fault received such tremendous 
reception was the promise of 
reduced insurance premiums.® 

It is the purpose of this article to 
visit the no-fault experience in 
Florida with a view toward 
whether no-fault has, in fact, 
approached its promised summit 
and, if not, whether no-fault is now 
constitutional. 

At common law, the innocent 
victim of a tort could recover his 
economic losses (medical bills and 
wage loss) as well as damages for 
pain and suffering from the party 
who caused the accident. The 
negligent party’s liability insurance 
carrier (third-party insurance) 
would pay the blameless victim for 
all damages. No-fault requires all 
persons injured in motor vehicle 


Is It Now Constitutional? 


accidents to recover economic 
losses from that person’s own first- 
party insurance coverage. The first- 
party benefits of economic losses 
are called “Personal Injury 


Protection” (PIP) coverage. In 
return for being paid economic 
losses through first-party insurance, 
the innocent victim gives up his 
right (in varying degrees, according 
to the particular no-fault law) to 
claim damages against the third 
party for pain and suffering. 
Effective on January 1, 1972, 
Florida’s no-fault law provided PIP 
coverage which paid 100 percent of 
medical bills and 85 percent of 
wage loss up to a total recovery of 
$5,000.62 In order to recover 
damages for pain and suffering, the 
innocent victim of a motor vehicle 
accident had to incur at least $1,000 
in medical bills.? No-fault was 
enacted by the Florida Legislature 
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because the proponents success- 
fully contended that, according to 
Department of Transportation 
statistics, the $1,000 threshold 
would eliminate 92 percent of all 
bodily injury claims as a result of 
motor vehicle accidents. The 
Florida Legislature mandated a 15 
percent reduction in the rates for 
bodily injury liability coverage 
(including PIP) from the previous 
year’s bodily injury liability 
coverage premiums.® 

No-fault appeared too good to be 
true. Everyone got his economic 
losses paid, the seriously injured 
could still recover for pain and 
suffering and motor vehicle 
insurance premiums were 
decreasing. 


ls No-Fault Constitutional? 


The constitutionality of most no- 
fault laws has been based on a 
1916 United States Supreme Court 
decision'® approving workmen's 
compensation as an alternative to 
common law tort. The Court held 
that there was no constitutional 
violation if the change provided a 
reasonable alternative to the pre- 
existing common law right. 

The Florida Supreme Court (ina 
5-2 decision) ruled no-fault 
constitutional by holding that PIP 
was a reasonable alternative to a 
claim for pain and suffering." In 
Lasky, the court justified its 
position by referring six times on 
one page of the decision to the fact 
that the common law right of pain 
and suffering was being replaced 
by this reasonable alternative in 
only a very few or very limited 
number of cases.!2 

What would the Florida Supreme 
Court do if the right to claim 
damages for pain and suffering 
were being taken from innocent 
victims in the great majority of 
motor vehicle cases? The court will 
soon have this opportunity because 
effective January 1, 1979, the 
threshold in Florida became 
“permanent injury within a 
reasonable degree of medical 
probability.”"% 

It is submitted that the 1979 
Florida threshold cannot be 
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constitutionally justified. One 
reason is that the question of 
whether an innocent victim of a 
motor vehicle accident can have 
access to court to claim damages for 
pain and suffering has been 
delegated to the medical profession 
for an answer. The present Florida 
law grants immunity to a motor 
vehicle tortfeasor unless a member 
of the medical profession says the 
innocent victim has incurred a 
permanent injury. This is a different 
question than one that is presented 
from an evidentiary standpoint as 
to whether a court can require 
testimony from a physician 
regarding permanency before 
allowing a trier of fact to consider 
future damages. That is a question 
of evidence and damages. 
However, no court has_ ever 
allowed the question of access to 
court to be delegated, nor has such 
delegation ever been made to the 
medical profession, which, in most 
instances, has varied opinions as to 
the permanency of an injury. 

Another hurdle that Florida’s 
1979 threshold must overcome is 
that the eliminated cases are no 
longer a very limited class. What 
may have been a_ reasonable 
alternative to a claim for pain and 
suffering in a very few cases, may 
not be a reasonable alternative 
when it eliminates substantial rights 
in the great majority of cases. 

In Lasky,'4 the Florida Supreme 

Court left the door open for the 
constitutional test of whether PIP 
was, in fact, a reasonable 
alternative when it stated: 
It may seem from the above discussion that 
we are ascribing consequences to our no- 
fault insurance law which have yet to be 
demonstrated, and which may turn out to be 
nonexistent. What we actually are doing is 
presuming the existence of circumstances 
supporting the validity of the Legislature’s 
action, in the absence of any evidence to the 
contrary. 


is PIP A Reasonable Alternative? 


In the early 1970’s nine out of 10 
Floridians were protected by one or 
more forms of private health 
insurance and others had similar 
coverage through Medicare and 
Medicaid.'5 At the same time, seven 
out of eight workers were covered 
by disability income protection 
coverage.!® 

By the end of 1976, three out of 
every four Floridians under age 65 
were protected by some form of 
“catastrophic” private health 


insurance (coverage with benefits 
of $10,000 or more).'7 The 
percentage of medical bills paid by 
health insurance as a result of 
accidents in 1977 was 88.2 
percent.'8 Over 90 percent of the 
employed civilians in 1976 were 
protected by private insurance for 
disability income protection.!® 

Nine out of 10 Floridians have 
medical insurance which pays 88.2 
percent of medical bills related to 
an accident. Florida no-fault 
requires these people to purchase 
PIP coverage which pays 80 
percent of medical bills®® (in 1977, 
PIP was reduced from 100 percent) 
related to automobile accidents. 
Ninety percent of working 
Floridians have private disability 
income protection and these people 
are required to purchase PIP which 
covers 60 percent of gross 
earnings?! (down from 85 percent, 
effective 1977). 

If the 90 percent of Floridians 
who have private insurance to 
cover medical bills and wage losses 
were the innocent victims of an 
automobile accident, PIP would 
require them to take double 
recovery for economic losses (from 
that person’s own automobile 
liability insurance carrier) as a 
substitute for the right to require the 
legally liable third party’s insurance 
carrier to respond for economic 
losses and damages for pain and 
suffering. If a person was at fault in 
the accident, PIP allows him to get 
double recovery for economic 
losses and that person gives up no 
right to go against the third party 
(since the third party was not 
legally liable). 

Many of the group coverages 
today have coordination of benefits 
which prevents the insured from 
recovering more than 100 percent 
of his medicals (including PIP). In 
this situation many innocent 
accident victims receive nothing for 
giving up their right to sue the 
negligent third party for economic 
losses and pain and suffering. In 
fact, in the situation of the private 
health insurance carrier not having 
to pay because of coordination of 
benefits, the blameless victim of an 
accident pays for PIP coverage in 
return for waiving his right to sue in 
tort and for waiving his private 
health insurance coverage. This 
stretches the concept of reasonable 
alternative to ridiculous limits. 

Florida now allows for 
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substantial deductibles where there 
is private health insurance.® In the 
situation of a deductible, the 
injured person receives his medical 
bills and disability income protection 
from private health insurance 
(which he had already purchased) 
and again gives up his right to claim 
damages for economic losses and 
pain and suffering from the 
negligent third party. In the 
situation of the substantial 
deductible, the innocent victim of 
an accident pays for PIP coverage 
in return for waiving his right to sue 
in tort and for waiving his right to 


We see that the 
innocent victim receives 
some unnecessary dupli- 
cate coverage for giving 
up his rights against the 
third party. In many 
situations the innocent 
victim receives nothing 
for giving up these 
rights. 


recover, as a practical matter, from 
his PIP coverage. Legislation 
allowing a $4,000 deductible on a 
$5,000 PIP policy or an $8,000 
deductible on a $10,000 PIP policy 
points out the extent that the 
Florida Legislature will go to avoid 
the detrimental effect of requiring 
its citizens to purchase duplicate 
first-party coverage. 

So, we see that the innocent 
victim, at the very best, receives 
some unnecessary duplicate 
coverage for giving up his rights 
against the third party. In many 
situations, the innocent victim 
(because of coordination of 
benefits through group insurance or 
because of a deductible through 
PIP coverage) receives nothing for 
giving up these rights. 

The constitutional test of a 
reasonable alternative is concerned 
only with the innocent victim. The 
culpable victim has no common law 
tort right to waive. Seemingly, even 
the most staunch proponent of no- 
fault would be. hard pressed to 
argue that some portion of the 
innocent accident victims receiving 
double recovery for economic 
losses would be a_ reasonable 
alternative to traditional tort. 

The proponents of no-fault, 
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however, have argued that because 
there are uninsured tortfeasors, the 
traditional tort system, for all 
practical purposes, prevents the 
innocent victim from recovering 
against third-party tortfeasors who 
are uninsured. Since 90 percent of 
Americans have private coverage 
for wage loss and medical bills, the 
only time an innocent victim of a 
motor vehicle accident (in a pure 
tort state) does not recover 
economic losses is when he is one of 
the 10 percent without private 
insurance coverage and the party at 
fault is uninsured. No-fault raises 
additional problems for the 10 
percent of Americans who do not 
have private insurance to cover 
medical bills or wage loss. Before 
no-fault, if the 10 percent without 
private health insurance for 
medical bills or wage loss were the 
innocent victims of an automobile 
accident, they could have 
recovered damages for medical 
and wage losses against the third 
party. If we assume that the 10 
percent of Floridians without 
private insurance were involved in 
an accident and that one-half of 
these people were innocent victims, 
then this would leave 5 percent of 
the total accident victims in Florida 
who would not have their economic 
losses paid, before no-fault. This 
occurred only when the person was 
at fault and did not also have 
private health insurance. 

The Florida Department of 
Insurance estimates that since no- 
fault, skyrocketing premiums have 
caused almost 20 percent of the 
motor vehicles to be uninsured.* It 
would be a reasonable assumption 
that the same 10 percent who have 
no private health insurance are 
more than likely included in the 
same 20 percent who have no motor 
vehicle liability insurance (and 
since no-fault, no PIP coverage). 
The basis of Florida’s no-fault law is 
that if you do not have motor 
vehicle liability insurance 
(including PIP), you cannot recover 
economic losses from the legally 
liable third party.** Therefore, 
subsequent to no-fault, approxi- 
mately 10 percent of Floridians will 
not recover their economic losses, 
compared with 5 percent before 
no-fault. No-fault prevents the 
innocent victim of an accident (who 
has no PIP coverage) from 
recovering economic losses, if that 
person does not have private health 


insurance. Prior to no-fault, 
that individual would have had a 
common law tort action against the 
legally liable third party. 

The net effect of no-fault is to 
require 90 percent of the innocent 
accident victims to purchase 
duplicate coverage and at the same 
time reduce the number of people 
who would have had their 
economic losses paid under pure 
tort. 

Double Coverage Is Disastrous 

It is submitted that PIP, in fact, 
gives no realistic beneficial effect to 
the injured victim of an automobile 
accident and causes less people to 
recover economic losses than 
would have been able to recover 
under pure tort. With the only 
possible beneficial effect being 
double recovery for some portion 
of the faultless accident victims, it 
will now be shown that not only is 
the beneficial possibility 
nonexistent but that the detrimental 
effect of duplicate recovery is even 
greater than the opponents of no- 
fault could ever imagine. 

The no-fault law required all 
automobile owners to purchase 
PIP. At the time the Florida 
Legislature enacted no-fault, nine 
out of 10 Americans were protected 
by one or more forms of private 
health insurance’ and seven out of 
eight working Americans were 
covered by disability income 
protection.** PIP created unneeded 
duplicate coverage for these 
people. 

There are no statistics based on 
the human element. The human 
element under Florida no-fault will 
be discussed herein based upon the 
opinion of the author from his 
experience with approximately 
1,000 cases since no-fault went into 
effect in Florida, and at least that 
number of cases prior to the 
enactment of no-fault. 

Prior to no-fault, when a wage 
earner was injured, his employer or 
his own disability income 
protection would pay approxi- 
mately 60 percent of his wages 
taxfree (while he was disabled from 
work). Sixty percent nontaxable 
was no incentive to stay off work 
since most working people could 
net more by going to work. After 
no-fault, the injured wage earner 
would still receive the 60 percent 
taxfree from his own personal 
coverage or his employer and in 
addition would immediately 
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receive 85 percent of his wages 
taxfree (since 1977 this has been 
reduced to 60 percent)®® trom the 
no-fault coverage. The injured 
wage earner could stay at home and 
draw almost one and one-half times 
his gross wages, taxfree. Instead of 
missing a few days from work, he 
found it very profitable to stay 
away from work as long as 
possible. The result was that both 
the innocent and culpable accident 
victims had a strong incentive to 
stay home which caused larger 
claims for loss of income. 


A like situation occurred with 
medical expenses. Prior to no-fault, 
private health insurance would pay 
more than 80 percent of all medical 
bills incurred as a result of accident 
or sickness.*® Following no-fault, 
the injured accident victim would 
receive 100 percent of his medical 
expenses (in 1977, this was reduced 
to 80 percent)*! through the Florida 
no-fault coverage in addition to his 
other medical coverage. Therefore, 
the accident victim was receiving 
$180 for every $100 in medical bills. 
For all practical purposes, the 
additional $80 was taxfree. No-fault 
created an incentive for the 
accident victim to get as much 
medical care and as expensive care 
as he could possibly obtain. We 
therefore had overutilization by the 
accident victim. 


Before no-fault, the health care 
provider (the doctors and hospitals) 
would refuse to give any type of 


medical care (other than 


emergency care) without being 
paid in full. Following no-fault, the 
health care provider began to 
realize that no-fault coverage was 
superior to his patient’s private 
health insurance. No-fault 
insurance paid 100 percent of the 
medical bill immediately. There 
was no limitation on the hospital 
room rate, or surgery fees, on the 
number of x-rays or the cost of x- 
rays, nor were there limitations on 
the number or cost of physical 
therapy treatments. No-fault 
created an incentive for 
overutilization by health care 
providers. Since the enactment of 
no-fault, Florida has seen most 
orthopedic surgeons provide x-rays 
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in the office and many groups of 
orthopedic surgeons now have their 
own physical therapist. With the 
advent of no-fault, injured accident 
victims who used to be placed in 
wards are now receiving “Gold 
Coast” treatment in private hospital 
rooms. 

No-fault creates an  uncon- 
scionable condition in the 
marketplace. The accident victim 
wants more medical care and more 
expensive medical care while at the 
same time the health care provider 
wants to give more medical care 
and more expensive medical care. 
It is only natural for the health care 
provider to justify his over- 
utilization by finding that the 
patient had a continuing or 
permanent injury. 


No-fault created an 
incentive for the acci- 
dent victim to get as 
much medical care and 
as expensive care as he 
could possibly obtain. 
We therefore have 
overutilization by the 
accident victim....In- 
jured accident victims 
who used to be placed in 
wards are now receiving 
“Gold Coast” treatment 
in private hospital 
rooms. 


The Legislature of Florida 
attempted to correct what it 
considered to be a severe insurance 
premium crisis in the year 1970. In 
1970, all “people-type” coverages 
(bodily injury liability, medical 
payments and uninsured motorist) 
on all types of vehicles (commercial 
as well as private passenger) paid 
total claims of approximately $140 
million.*2 In 1976, PIP premiums 
alone approximated $140 million 
and this applied to private 
passenger vehicles only.*8 

In 1977, the Florida Legislature 
reduced PIP benefits from 100 
percent medical to 80 percent and 
from 85 percent wage loss to 60 
percent. This allows the accident 
victim to recover approximately 
160 percent of his medical bills and 
120 percent of his wage loss, which 
is still incentive enough to continue 
to overutilize. 


It is obvious that PIP has caused a 
serious overutilization problem in 
Florida. In a study released in 
March 1979 by the _ insurance 
industry, it was apparent that PIP 
has caused a national over- 
utilization problem. In a survey of 
over 20,000 cases in all no-fault 
states, the average economic loss 
per victim was $1,439.18.*4 In the 
same survey of over 23,000 cases in 
all pure torts states, the average 
economic loss per victim was 
$960.38.55 The victim of a motor 
vehicle accident in a no-fault state 
has almost 50 percent more 
economic losses than _ his 
counterpart in a pure tort state. 
Other facts shown by this study are 
that 18.2 percent of motor vehicle 
accident victims in no-fault states 
required at least one day’s 
hospitalization as compared to 11.6 
percent in pure tort states.*® 


No-Fault Has Caused Sky- 
Rocketing Insurance Premiums 

It is known that automobile 
insurance rates have increased 
substantially in Florida since no- 
fault. However, proponents of no- 
fault contend that automobile 
insurance rates would have been 
higher even if Florida had remained 
a traditional tort state. 

In order to prove the author’s 
opinion that no-fault was the cause 
of sky-rocketing insurance rates, it 
is necessary to find a statistical basis 
that would disregard the effects of 
inflation, gasoline shortage, speed 
limit changes and overutilization. 
No-fault does not affect property 
coverages. Seemingly, the same 
things that affect the cost of injuries 
also affect the cost of property 
coverages. If there is inflation, then 
it should affect property coverages 
the same way it affects people 
coverages. It would therefore seem 
that if we knew what percentage of 
the automobile insurance dollar was 
concerned with property coverages 
(property damage liability, 
collision, comprehensive) and we 
also knew that people coverages 
(bodily injury liability, medical 
payments, uninsured motorist, PIP) 
would bear a certain ratio to 
property coverages (assuming that 
there was not a no-fault act in 
effect), that we could then 
determine the cost of no-fault. In 
other words, we would assume that 
basically the same factors (such as 
inflation) would affect property 
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coverages in the same way that they 
would affect people coverages. 
Prior to 1971, the Insurance 
Department of Florida produced 
statistics that showed the amount of 
premiums paid by Floridians for 
people coverages and separated the 
amount paid for all property 
coverages. They were as follows: 


Subsequent oral estimates from prominent 
insurance industry officials indicate that the 
auto damage portion of the premium is 
rapidly approaching 70% and has reached or 
passed that allocation in some areas.*? 


According to the testimony 
before the congressional 
subcommittee, the industry 
expected property coverages to 


IN DOLLARS % OF PREMIUM DOLLARS 
Calendar People Property People Property 
Year Coverage Coverage Coverage Coverage 
1967°” $152,000,000 $152,000,000 50 50 
1968 175,000,000 174,000,000 50.1 49.9 
1969°° 208,000,000 207,000,000 50.1 49.9 
1970*° 247,000,000 243,000,000 50.4 49.6 


Beginning in 1971, the Insurance 
Department of Florida did not 
produce similar statistics. The 
author was able to obtain the 
following table from Allstate 
Insurance Company (one of the 
two largest writers of automobile 
insurance in Florida).*! 


continue to take an ever increasing 
greater precentage of the auto 
insurance dollar. Evenif we were to 
assume that property coverages in 
Florida (under pure tort) would 
have maintained their pre-1972 
level of 50 percent of the insurance 
dollar, look what happened. 


In the hearings before the 
Subcommittee on Commerce and 
Finance of the 92nd Congress, the 
following appeared: 


For the period 1959-68 the Senate Antitrust 
and Monopoly Committee found the 
following earned premiums for auto 
insurance (in billions): Property Damage 
Liability 15.2; Collision 17.6; Compre- 
hensive 9.4; Bodily Injury Liability 37.0; 
Total 79.2. Thus, coverage relating to vehicle 
damages represented 53.4% for the average 
of that past time interval. More recently the 
percent related to vehicle damage has 
increased. Thus, in the October 1970 issue of 
Trial Magazine, Vestal Lemmon (President 
National Association of Independent 
Insurers) said (at p. 56): 


“The typical, current package of complete 
auto coverage indicates that almost two- 
thirds of the premium dollar is spent for car 
damage coverages, and only one-third for 
injury coverages.” 
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Hypothesizing the Allstate 
experience in Florida is indicative 
of what actually occurred in Florida 
following no-fault, we find that in 
1976 instead of their being $1 in 
people coverages for every $1 in 
property coverages, the people of 
Florida paid $2.15 for people 
coverages for every $1 paid in 
property coverages. 

Ratios may be a little difficult to 
understand. Total private 
passenger automobile insurance 
premiums in Florida in the year 1976 
totaled $970 million.** Presuming 
the Allstate figures to be indicative 
of the total industry, $318 million 
was spent on all property 
coverages. If we presuppose that 
people coverages would have 


remained approximately 50 percent 
of the total automobile premium 
dollar, then $318 million should 
have been spent on people 
coverages for a total of $636 million, 
had no-fault not been enacted. With 
this hypothesis, the enactment of 
no-fault cost the people of Florida 
$334 million in the year 1976 alone 
($970 million actual premiums less 
estimated $636 million if no-fault 
had not been enacted). 

Numerous attempts have been 
made by this author to get 
additional figures from Allstate and 
from the insurance industry. The 
industry refuses to release any 
information regarding the ratio of 
people coverages to property 
coverages on any state. It would be 
simple for a statistician to take these 
ratios for all of the states and either 
prove or disprove the cost of no- 
fault. 

The insurance industry, while 
refusing to disclose the type of 
information shown above, did 
retain a private consulting firm, 
Conning and Company, to prepare 


an evaluation for the American 

FLORIDA Insurance Association, released in 

Private Passenger Automobile 1977.44 Conning and Company 

Distribution of Incurred Losses by Coverages selected 12 states that had no-fault 

PEOPLE COVERAGES PROPERTY and compared those states with five 

COVERAGES states which did not have no-fault. 

The 12 no-fault states were 

.M. eople roperty 

vee Payments | rekon, Maryland, Conectct 

1971 35.2% 7.0% 7.5% 49.7% 50.3% : 

1972 35.1 22 15.4 46 573 427 Michigan, Kansas, New York and 

1973 40.4 1.2 12.7 4.9 59.2 40.8 Minnesota. The five pure tort 

1974 39.3 1.1 10.1 11.5 62.0 38.0 states were California, Indiana, 

(No-fault went into effect in Florida on January 1. 1972) Assuming that ~ report prepared 

for the American Insurance 


Association was totally unbiased 
and that the states that were 
selected were being selected 
without any attempt to make no- 
fault appear to be attractive, we still 
glean some very interesting 
statistical information. 

Conning and Company made an 
analysis of the actual cost of no- 
fault for the “average insured.” Of 
course, the statistics used in the 
people coverage to property 
coverage ratio was for all insureds. 
The consulting firm determined the 
“weighted costs” for bodily injury 
liability, medical payments and 
uninsured motorist coverage before 
no-fault and the same coverage plus 
PIP during no-fault. These “people 
coverages” before no-fault and 
during no-fault were adjusted to 
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compensate for external elements 
such as inflation and the gasoline 
shortage.*’ To do this, they took the 
trends in “people coverages” in the 
five states which were pure tort 
states and used these trends in 
analyzing the no-fault states. In the 
people coverage to property 
coverage ratio, there is no need to 
go to other states to attempt to 
adjust the figures. 

Eleven of the no-fault states used 
by Conning and Company had a 
three-year experience. Eight of the 
11 states showed an increase in 
premiums for people coverages 
over what those premiums would 
have been had no-fault never been 
enacted.‘ 

In the national study released by 
the All Industry Research Advisory 
Committee, motor vehicle 
insurance in the no-fault states paid 
an average victim under all people 
coverages over 20 percent more 
than the average victim received 
under all people coverages in a pure 
tort state.4® This is an astonishing 
figure considering that no-fault was 
going to spread less payments to 
more people. 


The proponents of no-fault stated 
that motor vehicle premiums would 
come down and that more victims 
of motor vehicle accidents would 
receive less—a spreading to cover 
economic losses. Not only did both 
promises fail to materialize, the 
system promoted fraud. Fraud, 
under no-fault, goes beyond 
isolated examples. It appears to be 
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widespread as evidenced by 50 
percent increases in the need for 
hospitalization, and in the amount 
of economic losses in no-fault states 
over tort states for the average 
motor vehicle accident victim.*° 


What Is The Answer? 


Up to this date all of the 
constitutional decisions on no-fault 
were decided without the benefit of 
the statistics showing that PIP has, 
in fact, caused disastrous results.*! It 
is submitted that a constitutional 
attack based on the actual no-fault 
experience should meet with a 
judiciary more prone to find such 
statutes unconstitutional. 

The constitutional basis for no- 
fault is PIP. But PIP is simply 
double coverage for 90 percent of 
Floridians, and duplication of first- 
party coverages must promote 
fraud. No system which is more 
expensive and at the same time 
promotes fraud can possibly 
survive. 
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ing defense cases. This new guide, just off 
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With Cohen’s Concession Strategy you ac- 

tually use the prosecutor's case as a 
springboard for your own. In the following 
ways — and in dozens more — Cohen 
shows how you can use his Concession 
Strategy to win most any criminal case you 
accept — 


1. The Legal Suicide Myth Many attorneys 
consider it legal suicide to admit that their 
client committed the act in question. Yet 
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it — how he defuses in the first five minutes 
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2. Swim with the Current Why fight the 
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those facts to prove your client's innocence? 
Cohen shows how discovery proceedings, 
bail hearings, notices to produce, search 
and seizure hearings, and the like — all can 
indicate the winning defense that coincides 
with the facts. 


3. Insanity Many attorneys reserve this 
defense for the most heinous crimes — but 
Cohen shows how it can also be used for 
lesser charges. In his Guide — he alerts you 
to the clues that point to insanity as a defense 
— shows how to dig deep and turn up the 
evidence to convince a jury. 


MEET DAVID COHEN 
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stances,” and how to bring out mitigating cir- 
cumstances that can put a different light on 
the case. 


5. The worse the crime, the better the 
strategy works No juror wants the respon- 
sibility for sending your client to death or to 
jail for years. Cohen’s Concession Strategy 
gives them a legally justifiable alternative — 
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the representation of persons charged with 

crime. Just one of his chapters is worth more 
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in florida: an empirical study awn 


The small claims court was established in response to the need for a speedy, 
inexpensive and informal method of disposing of cases involving small dollar 
amounts. The earliest forum of this type came into existence in 1606 in the city of London, 
where a “small debts court” was created.! By 1797 the idea had spread to Norway, 
where courts of conciliation were created.2 The first American small claims court 
was established in Cleveland in 1913.3 Thereafter most of the states followed suit 
by instituting similar courts in their respective jurisdictions.‘ 

Toward the end of the sixties and early seventies, critics began to attack the 
small claims court system, asking whether the “original promise of speedy 
and inexpensive justice for the poor litigant had not been wildly distorted 
into a speedy and inexpensive collection mechanism for creditors.”> One 
commentator summed up the situation by accusing the courts of ((( 
having become “judicial collection agencies.”® \ 

Interestingly enough, while studies showed that the vast majority 
of suits in small claims courts were, indeed, brought by businesses . 
and collection agencies, the data also revealed that consumers, 
when they chose to utilize the courts, fared remarkably well.’ In a 
study conducted in Philadelphia, for example, almost 90 percent 
of the consumer-plaintiff cases were settled in favor of the 
consumer.® This kind of success rate stimulated 
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efforts at improving the courts and expanding consumer utilization.® 
During this period of heightened awareness of the small claims 
court’s consumer potential, Florida undertook a major overhaul of its 
judicial organization which included the establishment of a 
uniform system of small claims courts throughout the state.’® By 
1973, small claims divisions of the county courts were operating in 
each county in the state with uniform jurisdiction and procedures. 
The purpose of this article is to examine small claims courts in 

Soe eis Florida from the perspective of the consumer plaintiff to determine 
the nature and extent of utilization of these courts by consumers. 
The article will highlight the history of small claims courts in Florida 
and will present the results of an empirical study involving 
research into the records of the Leon County Small Claims Court. 


Historical Background 


The small claims court first appeared in Florida 30 years 
after its American inception in Ohio. Through a series of popu- 
lation acts first enacted in 1943, the legislature established small 

claims courts in Dade,'! Volusia,'!2 and Hillsborough" 

Counties. The justice of the peace presided over these courts 
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Small Claims Court 


which featured low filing fees, 
alternative service of process by 
registered mail and a trial date set 
not more than 15 days from the date 
of filing.'4 In 1949, a small claims 
court was created in Duval County; 
the statute required the judge to be 
a member of the Bar and the 
jurisdictional limit was set at $100.5 
In the same session, the legislature 
created a similar tribunal in 
Hillsborough County but departed 
from its earlier pattern in three 
major respects: (1) the judicial post 
was to be held by the senior circuit 
judge or his designate; (2) the 
jurisdictional limit was set at a 
minimum of $100 and a maximum 
of $500; and (3) the name was 
changed to the civil claims court.!® 

The statute creating the 
Hillsborough County court was 
attacked on constitutional grounds 
but the Florida Supreme Court, in 
State ex. rel. Murphy-McDonald 
Builders’ Supply Co. v. Parks" 
upheld its validity. This judicial 
approbation gave additional 
momentum to the small claims 
court movement and was a key 
factor in the passage of 19 laws 
creating small claims courts during 
the 1951 session of the legislature.'* 
In that session the legislature also 
enacted Chapter 26920, Laws of 
Florida, which later became 
Chapter 42, Florida Statutes, the 
general law of small claims courts. 
This statute provided a general 
legislative purpose and a set of 
guidelines for the operation of these 
tribunals. The statute was in the 
form of enabling legislation, 
establishing a small claims court in 
each county but providing that the 
court would remain dormant unless 
and until activated by the county 
commissioners of the respective 
counties. The judges, required to be 
members of the Bar, were to be 
elected for four-year terms and 
were to be remunerated by 
retaining court fees. The maximum 
they could retain, however, was 
$7,500. Filing fees were set at $3.50 
and hearings on the claim were to 
be held not more than 15 days from 
the date of service of process, 
which could be accomplished by 
registered mail. The jurisdictional 
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limit was set at $250. 

The legislative intent was 
contained in a succinct statement of 
purpose: “It is the purpose of this 
act to provide a forum for the 
speedy trial of small claims cases.”!® 
In addition to speed, the lawmakers 
were motivated by a desire to 
introduce simplicity and 
informality into the small claims 
process and to that end provided 
the following: “Actions shall be 
commenced by the filing of a 
statement of claim . . . in concise 
form and free from_ techni- 
calities,"*° and “all rules and 
regulations relating to pleading, 
practice and procedure shall be 
liberally construed so as to 
administer justice.”2! 

Chapter 42 was by no means an 
attempt at uniformity in small 
claims courts in Florida, for it 
specifically left intact all small 
claims tribunals theretofore 
created. Moreover, by 1955, the 
legislature had amended the law 
and had passed special acts creating 


still more small claims courts. The 


result was a hodgepodge of courts 
with differences in names, filing 
fees, jurisdictional limits, judicial 
qualifications, calendar require- 
ments and funding guidelines. This 
pattern continued in Florida until 
1972 when a major overhaul of the 
court system took place pursuant to 
the revision of the Florida 
Constitution.22, As a_ result, 
jurisdiction over small claims 
matters was placed in the county 
court, supplanting and abolishing 
the patchwork system which had 
developed.* It was at this point that 
the modern era of small claims 
courts in Florida began. 


Modern Small Claims Court 


The advent of the modern small 
claims court in Florida can be 
traced to three important 
developments: (1) the judicial 
reorganization embodied in the 
1972 revision of Article V of the 
Florida Constitution; (2) the 
amendment of Chapter 34 of the 
Florida Statutes, designed to reflect 
the constitutional revision; and (3) 
the adoption of new rules of 
summary procedure. 


e Constitutional Revision. In 
1972, Article V of the Florida 
Constitution was revised, resulting 
in a substantial alteration of the 
structure of state courts. Effective 


January 1, 1973, the 14 different 
types of trial courts in Florida were 
consolidated into a two-tier trial 
court structure consisting of circuit 
and county courts.“ All other 
courts, including the many varieties 
of small claims courts, were 
abolished. The constitution 
mandated the establishment of a 
county court in each county to 
replace the small claims courts and 
provided its jurisdiction—to be 
uniform throughout the state—as 
follows: 

All actions at law in which the matter in 
controversy does not exceed thesum of two 
thousand five hundred dollars ($2,500) 
exclusive of interest and cost, except those 
within the exclusive jurisdiction of the circuit 
courts.?5 

In addition, the constitution 
required that all judges’ salaries be 
paid by the state, thereby 
abolishing the fee retention system 
of remuneration prevalent in most 
small claims courts.** Finally, the 
constitution provided that all 
county court judges be a member of 
The Florida Bar, except in those 
counties having a population of 
40,000 or less.27 

e Statutory Changes. Subse- 
quent to the adoption of the 
constitutional revisions, the 
legislature amended and repealed 
numerous sections of the statutes 
relating to judicial organization. 
The purpose of these changes was 
to conform the statute to the 
modifications made in the 
constitution and to provide 
statutory guidelines for the 
operation of the courts. 

Of particular interest was the 
establishment of the following 
schedule of filing fees for civil 
actions in county court:%8 


(a) Claims less than $100.......... $ 3.50 
(b) Claims between $100 and 


While appearing to set a uniform 
schedule of fees, the statute actually 
allowed for variation in fees 
inasmuch as the statute provided 
that service charges could be added 
to the filing fees by local 
governing authorities. 

The legislature also established 
the salary for county judges: 
$24,000 per year in counties having 
a population of 40,000 or less; 
$28,000 for all other counties.?® 

e Rules of Summary Procedure. 
The revision of the rules of 
summary procedure completed the 
series of legal developments 
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(c) Claims of $1,000 or more ...... $15.00 


affecting the small claims courts. In 
effect, the revised rules gave 
definition to the modern small 
claims actions and provided for the 
implementation of procedures for 
small claims litigation. The 
definition of a small claims action 
was framed in the provisions 
relating to the purpose and scope of 
the summary rules. Fla. R. Summ. 
P. 7.010 provided that the rules 
“shall be construed to implement 
the simple, speedy and inexpensive 
trial of actions at law in county 
courts,”2* and were applicable to 
civil claims not exceeding $1,500.*! 
The rules thus effectively created a 
small claims division in the county 
court. Although the court’s 
jurisdiction extended to actions 
involving claims up to $2,500, only 
litigation involving $1,500 or less 
was to be afforded the “simple, 
speedy, inexpensive” procedures 
promised in the rules. 

There were many features of the 

summary rules which manifested 
the intent to provide informal, 
expeditious trial of cases involving 
small dollar amounts. Among the 
more significant were the 
following: 
(1) Litigant Assistance. Antici- 
pating that the court would be 
utilized by many claimants without 
benefit of counsel, the rules drafters 
provided for both clerical and 
judicial assistance to litigants 
involved in small claims cases. 
Fla.R.Summ.P. 7.050 (c) directed 
the clerk to “assist in the 
preparation of a Statement of 
Claim and other papers to be filed 
in the action at the request of any 
litigant,” while Fla.R.Summ.P. 
7.140(e) directed the court to “assist 
any party not represented by an 
attorney on (1) procedure to be 
followed, (2) presentation of 
material evidence, and (3) 
questions of law.” 

(2) Simplified Procedure. To 
promote simplicity, the rules 
contained numerous provisions 
designed to achieve as informal an 
atmosphere as possible. For 
example, actions were to be 
commenced by the filing of a 
statement of claim in concise form 
informing the defendant of the 
basis and the amount of the claim. 
Illustrative forms for various 
statements of claim were provided, 
written in simple, understandable, 
nontechnical language.** There was 
no requirement that the defendant 
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file written defensive pleadings, 
but if he failed to appear in court at 
the scheduled time, the plaintiff 
was entitled to a default. 

Exemplifying the informal tone 
set by the rules is the following 
excerpt from Fla.R.Summ.P. 7.140: 
“The trial shall be conducted 
informally but with decorum 
befitting a court of justice. The rules 
of evidence applicable to trial of 
civil actions apply but are to be 
liberally construed.” 

(3) Expedited Action. Hon- 
oring the adage that justice delayed 
is justice denied, the rules provided 
for the expeditious trial of small 
claims. All cases were to be tried not 
more than 60 days from the date of 
service of process, but could be 
tried as early as 15 days after 
service. Moreover, the parties could 
stipulate to a shorter time with the 
approval of the court.** 


Recent Changes 


While the Florida Constitution 
has not undergone any recent 
changes affecting small claims 
courts, statutory amendments and 
rule revisions have been made. 


Bowing to the demands of inflation, 
the 1977 Legislature increased the 
county court filing fees as follows:*7 


Amount Old Law New Law 
Claims less than $100.. $3.50 $ 6.00 
$15.00 
$20.00 


$10.00 


In addition, whereas the prior 
statute provided that the filing fee 
included the costs of service by 
certified mail,** the 1977 
amendment directed that these 
postal charges be paid by the 
litigants.*® These statutory changes 
made it difficult to construe the 
summary rules according to their 
stated purpose, viz., to implement 
the “‘simple, speedy and 
inexpensive trial of actions. . . .”# 

On Janvary 1, 1979, amended 
Rules of Summary Procedure took 
effect.4! Rights to discovery were 
modified to prevent overreaching** 
and disclosure of venue rights was 
mandated to be included in bold 
type on the summons.‘? 
Furthermore, the amendments 
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eliminated service of process by 
certified mail, while retaining 
service by registered mail, 
reflecting dissatisfaction with 
delivery reliability of certified 
mail. Finally, the time period for 
dismissal for failure to prosecute 
was reduced from one year to six 
months. 


Empirical Study 


The empirical study was 
designed to obtain data from court 
records of cases filed by consumer- 
plaintiffs in the small claims 
division of the county court of Leon 
County during 1976 and 1977. The 
files of all civil cases*® instituted 
during that period were examined 
to identify consumer plaintiff cases, 
which were defined as “ones in 
which the plaintiff was an 
individual who brought suit against 
defendant for some dissatisfaction 
arising out of the acquisition of 
goods and services, including 
actions for the return of a leasehold 
security deposit.”47 Out of 15,379 
cases filed during the two-year 
period, only 454 were identified as 
consumer-plaintiff cases, 
representing three percent of the 
total.® These figures provide 
evidence that, at least in Leon 
County, there is scant utilization of 
the small claims court for the 
resolution of consumer disputes. 


Data from Court Files 


Data relevant to the following 
areas were extracted from the court 
files: (1) type of case; (2) amount of 
claim; (3) time from filing to 
disposition; (4) final disposition; (5) 
attorney representation; and (6) 
collection of judgments. 

e Type of Cases. Table I shows 
that more than 43 percent of the 
cases fell within two categories. 
The largest single category 
consisted of cases involving a 
security deposit withheld by the 
landlord (23%), followed closely by 
auto repair cases (20%). Each of 
these categories alone accounted 
for more than twice the cases 
represented by the third category, 
home improvement and repair 
(10%). Other categories included 
purchase deposit not returned/ 


Nature of Claim 


TABLE | 
Type of Case 


Security Deposit Withheld by Landlord 105 23% 
Auto Repair 90 20% 
Home Improvement/Repair 47 10% 
Purchase Deposit Not Returned/Refund Refused 39 9% 
Unsatisfactory Product 35 8% 
Damage to Personal Property While Bailed 26 6% 
Damage Caused by Landlord’s Failure to Maintain 21 5% 
Insurance Claims Not Paid 17 4% 
Laundry/Dry Clean ll 2% 
Storage and Carrier ll 2% 
Towing 9 2% 
Negligence in Rendering Professional Services ll 2% 
Appliance Repair 5 1% 
Miscellaneous® 27 6% 

TOTAL 454, 1008 


*Includes conversion, unauthorized use of property; theft; fraudulent nondisclosure; 
unlawful detention of property; unlawful repossession; false advertising; breach of 
contract; failure to deliver; estate matters; failure to maintain roads; negligent 
maintenance of store premises; and negligent operation of sewer system. 


No. of Cases % of Total Cases 


refund refused (9%); unsatisfactory 
product (8%); and damage to 
personal property while bailed. 
(6%). 

The large number of cases 
involving security deposits seems in 
part, attributable to tenant 
awareness of the refund 
requirements set out in the Florida 
Residential Landlord and Tenant 
Act.*® According to this statute, 
failure of the landlord to either 
return or impose a claim upon the 
security deposit within 15 days after 
termination of the lease results in 
forfeiture of the landlord’s right to 


impose a claim.*® 

The high incidence of auto repair 
cases may be simply a reflection of 
the level of consumer dissatis- 
faction in that area. For the past 
several years, auto repair problems 
have topped the list of consumer 
complaints compiled by both state 
and federal authorities.*! 


e Amount of Claim. Despite the 
county court jurisdictional ceiling 
of $2,500, a majority of cases — 60 
percent — involved claims of $300 
or less. Seventy-three percent of the 
cases involved $500 or less and 88 


TABLE Il 
Amount of Claim 
Dollar Range No. of Cases % of Total Cases 
l- 50 56 12% 
51- 100 114 25% 
101- 200 60 13% 
201- 300 44 10% 
301- 400 32 7% 
401- 500 28 6% 
501- 600 25 5% 
601- 700 14 3% 
701- 800 7 2% 
801- 900 8 2% 
901-1000 16 3% 
1001-1100 3 1% 
1101-1200 6 1% 
1201-1300 8 2% 
1301-1400 3 1% 
1401-1500 8 2% 
1501-2000 4 1% 
2001-2500 ll 2% 
Alternate Remedy ~ 7 2% 
Requested —— — 
TOTAL 454 100% 
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percent involved $1,000 or less. 
Only three percent of the cases 
involved claims exceeding $1,500, 
the jurisdictional maximum for 
invoking the rules of summary 
procedure. 


It is clear from the figures in 
Table II that most of the litigation 
consumers have _ instituted has 
involved relatively small dollar 
amounts. While the high 
jurisdictional maximum affords a 
few consumers the opportunity to 
file their large dollar claims, it 
appears that the plaintiff seeking a 
small dollar amount has been the 
most frequent user of the tribunal. 

e Time from Filing to Dis- 
position. One of the stated purposes 
of the rules of summary procedure 
is to foster speedy trial of actions.*2 
As Table III indicates, nearly half of 
the cases were disposed of within 60 
days, while three-fourths were 
completed within 120 days. Only 
six percent of the cases took more 
than six months to conclude. 


contributed to delays in the 
proceedings—pretrial hearings and 
continuances. Pursuant pro- 
cedures followed in Leon County, 
each case is set for a pretrial 
hearing to attempt a settlement 
and/or refine the issues to be 
tried.>> If the case is not disposed of 
at this stage, a trial date is set in the 
future, with the result that many 
cases extend over a period of three 
to four months. 

e Final Disposition. How did 
the consumer plaintiff fare in small 
claims court? Table IV reveals that 
63 percent of the cases resulted ina 
judgment for the plaintiff or a 
settlement. In only 14 percent of the 
cases was there a judgment for the 
defendant. Of the remaining cases, 
eight percent were inactive due to 
failure to prosecute or lack of 
service of process while 14 percent 
of the cases were dismissed. It is 
difficult through examination of 
case files to determine accurately 
whether the dismissal was an action 


Time Span (Days) 


1- 30 

31- 60 

61- 90 

91-120 

121-150 

151-180 

more than 180 

Continued/No Action 
No Service of Process 


TOTAL 


No. of Cases 


55 
166 
67 


TABLE 
Time: Filing to Disposition 


% of Total Cases 


12% 
37% 
15% 


52 11% 


34 
15 
29 
18 
18 


454 


8% 
3% 
6% 
4% 
4% 


100% 


The data also reveal that four 
percent of the cases never 
proceeded beyond the filing stage, 
because service of process was not 
effectuated. In another four 
percent of the cases, continuances 
had been granted with no 
subsequent action being under- 
taken. Under the summary rules, if 
no action has been taken for a 
year, the case is dismissed for 
failure to prosecute.*4 

Two additional facters 
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“favorable” to plaintiff or 
defendant. Some of the dismissal 
orders recited reasons, but the 
majority failed to provide the basis 
for the action. It is thus quite 
possible that the consumer success 
rate is even greater than 63 percent, 
for while some of the dismissals 
may be attributable to failure to 
prosecute, such inactivity may be 
the result of the plaintiff having 
satisfactorily resolved his grievance 
without notifying the court. 


The complete 
investment 
porte 
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coins provide a stable in 
tion hedge and have appr: 
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For immediate 


888 Brickell Avenue 
Miami, Florida 33131 
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newsletter. 
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brochure. 

CO I'm interested in buying quality U.S. Rare 
Coins, please contact me. 
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Small Claims Court 


TABLE IV 
Final Disposition 

Result __ _No. of Cases_ % of Total Cases 

Judgment for Plaintiff 128 28% e Attorney Representation. The 

Default Judgment for Plaintiff = ae data in Table V show that in 

bie 64 14% consumer plaintiff cases, the small 
Dismissed 65 14% claims court is a “people’s court,” or 
s Continued/No Action 18 4% at least that it is not a “lawyer’s 
No Service of Process 18 4% 


court.” In 65 percent of the cases, 
rr 998° neither party was represented by 
counsel. In 10 percent of the cases, 
only the plaintiff had a lawyer, 
while in 13 percent of the cases only 
the defendant had a lawyer. In the 
remaining 12 percent of the cases, 
both parties were represented by 
attorneys. 

TABLE V attorney representation 
Attorney Representation advantageous to the consumer- 
plaintiff? Table VI shows that the 
consumer's success rate was highest 
Notther party 293 65% (71%) when he alone was 
Plaintiff only 45 10% represented by counsel and lowest 
Defendant only 60 13% (61%) when neither party was 
Both parties 56 - represented. Interestingly, when a 

TOTAL “00% plaintiff represented himself 
against a defendant with counsel, 
the plaintiff's success rate was 68 
percent — almost as high as when 
the plaintiff alone was represented 
by an attorney. This phenomenon 
may be, in part, due to assistance 
provided by the judge to 
unrepresented parties, as mandated 


TABLE VI in the rules of summary 


procedure.*® The prospect of a 
Effect of Attorney Representation powerless consumer battling a 


business-cum-counsel probably 


*Less than 100% due to rounding 


Attorney Representation No of Cases % of Total Cases 


No. of Cases in Which % of Cases in Which 


Ate R P Plaintiff W Settled Plaintiff W Settled causes judges, from time to time, to 
= bend over backwards” to aid the 
Neither party 179 61% (179/293) consumer. 
718 ( 32/45 ) udgments. It is 
Defendant only 41 68% ( 41/60 ) e Collection of Judg ‘ 
Both parties 37 66% ( 37/56 ) an understatement to say that 
aan. winning a judgment in the small 
TOTAL 289 claims court does not guarantee 
collection of that judgment. As 
Table VII indicates, of all cases in 
which judgment was entered for 
the plaintiff, only 21 percent 
resulted in a satisfaction of that 
judgment. This rate of satisfaction 
TABLE VII may, in fact, be somewhat greater 
because not all plaintiffs took the 
en oe, trouble to file a satisfaction of 
Total Judgments for Plaintiff _179 judgment document, even though 
No. of Judgments Collected as Evidenced by Satisfaction of such action is required by statute. 
% Small claims litigants** and court 


of ficials,5® however, confirmed the 
difficulty of collecting judgments. 
Once a writ of execution is issued, 
deposits and costs of levying on the 
defendant’s property become 
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prohibitive for many judgment 
creditors. Moreover, the 
complexity of the process often 
necessitates retaining counsel—an 
expense few small claims litigants 
wish to incur. The result for many 
consumers is that a small claims 
court victory is short-lived, for 
collection of the judgment often 
becomes a frustrating, expensive 
and unsuccessful effort. 


State and Federal Legislation 

Legislation aimed at improving 
the small claims court system has 
been introduced on both the state 
and federal level. Representative 
Stephen J. Warner introduced a 
bill® in the 1978 Florida Legislature 
which was designed to facilitate 
collection of small claims court 
judgments by requiring the 
judgment debtor to pay the 
judgment or disclose the 
identification of personal property 
upon which the judgment could be 
satisfied. Failure of the party to pay 
or provide such a list of assets 
would constitute contempt of 
court. The bill failed to pass. 

In 1978 the United States Senate 
passed The Dispute Resolution 
but it narrowly missed 
approval in the House of 
Representatives.*2 The Act would 
have provided nearly $100 million 
to state and local governments to 
stimulate improvement of existing 
small claims courts and to develop 
new mechanisms for the resolution 
of minor disputes. Supported by 
the Carter Administration, the U.S. 
Chamber of Commerce, the 
Consumer Federation of America 
and the American Bar Association, 
the Act will be re-introduced in the 
96th Congress.® 


Conclusion 


The small claims court in Florida 
has undergone considerable change 
since its inception almost four 
decades ago. From an irregularly 
structured group of tribunals, the 
small claims court system has 
developed into a statewide network 
of courts with uniform jurisdiction 
and procedures, designed to 
promote the simple, speedy and 
inexpensive trial of small claims 
actions. 

The results of the empirical 
study showed a meager use of small 
claims courts by consumer 
plaintiffs. When they did sue, 
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consumers were most often 
entangled in a dispute concerning 
withheld security deposits or auto 
repairs. Most consumer claims 
involved $300 or less and nearly half 
the cases were disposed of within 60 
days. These dispositions usually 
favored the consumer; the data 
showing that almost two-thirds of 
the cases resulted in a settlement or 
judgment for the plaintiff. It must 
also be noted that the presence of an 
attorney in small claims court did 
not appreciably affect the outcome 
of the case. The most serious 
shortcoming of the small claims 
process was the inability of the 
consumer plaintiff to collect his 
judgment following a favorable 
outcome in his case. 

There are facets of the small 
claims court system that are still in 
need of improvement. Legislation 
proposed on both state and federal 
levels deserves serious consider- 
ation so that weaknesses in the small 
claims court system can be 
eliminated. 
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and circulation of the required 
petitions and documents. 

Groundless fears or foibles of the 
testator also contribute to the 
practice. Parents often nominate 
adult children as co-personal 
representatives to eliminate 
favoritism. A successful business- 
man intuitively considers his bank 
as personal representative; then, out 
of a desire to be instructive to his 
wife concerning his affairs, adds 
her as co-personal representative. 
Nostalgia causes him to select a 
business associate to complete the 
triumvirate. Other testators 
nominate plural personal 
representatives in order to maintain 
a watchful eye over the other. 


None of the foregoing reasons is 
substantial enough to support the 
practice. When a testator is advised 
that the nomination of co-personal 
representatives will likely lead to a 
decrease in the ultimate distribution 
to the objects of his bounty, his 
reaction is predictable. The 
businessman nominating his wife is 
more likely to confuse than 
illuminate her, particularly if she is 
elderly. Rather than nominate a 
business associate, he should direct 
his personal representative to 
consult with him in designated 
areas. If the testator desires to 
nominate multiple personal 
representatives to prevent 
mismanagement, a careful 
practitioner should point out the 
statutory safeguards and dispel that 
apprehension. 


The present Probate Code is 
potentially adversarial. In other 
words, notice is required to 
interested parties about the critical 
steps in the administration of an 
estate.! An interested party may 
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apply to the court for an interim 
accounting and partial distribution® 
early in the administration of an 
estate. Where the personal 
representative is negligent or 
improvidently manages the estate, 
he subjects himself to removal’ or 
personal liability as well as 
attorney’s fees,‘ or both. Further, 
the Code wisely authorizes 
compensation to any attorney who 
benefits® the estate by: (a) causing 
the removal of the personal 
representative; (b) preventing acts 
of waste or mismanagement; or (c) 
financially enhancing the estate. 

In rare and exceptional 
circumstances, the use of multiple 
personal representatives has merit. 
If good and sufficient reason exists 
to nominate multiple personal 
representatives, the testator should 
be advised to express his intent with 
respect to their compensation and 
whether each shall be entitled to 
employ separate attorneys to be 
compensated from estate assets. 
Moreover, a_ careful scrivener 
should express a formula by which 
disagreement among deadlocked 
personal representatives may be 
resolved. 


Objectively, the foregoing are 
common sense reasons that militate 
against the practice of nominating 
and qualifying multiple personal 
representatives. However, from the 
personal representative’s view- 
point, there are several. strong 
economic factors to be balanced 
before accepting the appointment 
and qualifying.. 

In West Coast Hospital 
Association v. Florida National 
Bank, 100 So.2d 807, (Fla. 1958) the 
Supreme Court reviewed the 
propriety of awarding separate fees 


to multiple trustees as well as 
separate fees to their individual 
attorneys. In that case, one trustee’s 
fee had been awarded to a 
corporate fiduciary and an equal 
amount had been allocated 
between individual trustees. In 
reversing the dual award of fees, 
the court stated: 

It is well settled that where there are two or 
more co-trustees the total amount of 
compensation is ordinarily the same as if 
there were a single trustee unless it is 
otherwise provided by the terms of the trust 
or statute, or because particular or 
specialized service is required by the nature 
of the assets of the trust itself. [100 So.2d at 
812] 

In the same case, the court reversed 
a dual award of attorneys’ fees and 
remanded the case to the trial court 
for an allocation of one separate fee 
among three different attorneys for 
the trustees. Since estate funds are 
nothing more or less than trust 
funds, that decision is analogous to 
compensation paid in probate. 

In In Re Estate of Maxcy 240 So. 
2d 93 (Fla. 2d D.C.A. 1970) that 
court reluctantly sanctioned the 
practice of plural personal 
representatives serving but did 
place an unequivocal limitation 
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appointment, he 
was circuit judge in 
the Ilth Judicial 
Circuit, where he 
served in the general 
trial division for 
approximately four 
years. Later Judge Nesbitt was assigned to 
the probate division. 
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One Personal 
Representative 
Is Enough 


upon their employment of separate 
and independent counsel stating: 
[W]e do hold that two or more lawyers for 
the co-executors may not receive, in the 
aggregate, more in fees than what one 
attorney would have received for 
performing the requisite legal services. [240 
So.2d at 95] 

The Maxcy case is still the 
controlling case law in this state and 
one which merits careful scrutiny 
by the probate bar. Because of the 
decision, an attorney who advises a 
testator to execute a will 
nominating co-personal representa- 
tives — a will which that attorney 
ultimately expects to probate — 
may well wind up splitting his fee 
with another member of The 
Florida Bar. 

Under the Florida Probate Code 
of 1976, the use of multiple personal 
representatives is permissible.® 
However, the prevailing American 
view is that sole personal 
representatives are favored in the 
law.’ The new Code has reduced 
the cost of administration by 
eliminating a provision from the 
Probate Code of 1933 that 
authorized the court to award not to 
exceed two separate statutory fees 
to personal representatives.® 

The following are preventative 
measures which may be taken to 
inhibit the practice of nominating 
or qualifying multiple personal 
representatives: 

e Urge testators to nominate 
sole personal representatives. 

e Ifa good and sufficient reason 
exists to nominate plural personal 


Florida’s best bar review course 


Name 


representatives, set forth in the will 
of the testator his intent as to: 
whether they shall receive separate 
fees; their individual authority to 
and 
whether counsel shall be entitled to 
separate compensation from estate 


will the 
compensation to be paid the 


employ separate counsel; 


assets. 
e Specify in the 


personal representatives.® 


e Execute a fee contract 
between the testator and _ the 


personal representatives.!° 


e Never qualify a co-personal 


representative in intestate estates. 


e Use post-mortem planning by 
counseling the various nominated 
co-personal representatives 
regarding the work, labor and 
services involved as opposed to the 
prospective paucity of compensa- 
tion and possibility of personal 
liability in an effort to obtain either: 
a renunciation of one or more; or a 
resignation of one or more of the 


personal representatives. 


If the preventative measures 
suggested cannot be employed, 
attempt one of the following 


remedial approaches: 


e Advise co-personal represen- 
tatives before qualifying to enter 
into a fee contract for their 
commissions with the residual 
beneficiaries or persons who will 
bear the impact of their fees. This is 
especially important to corporate 


fiduciaries. 


e Counsel and advise co- 
personal representatives to 
delegate!’ certain acts about the 
administration and management of 
the estate among themselves and to 


agree upon a fee allocation. 


e Petition the probate court to 
remove one or more of the personal 
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representatives holding conflicting 
or antagonistic interests.!? 

e If antagonistic interests are 
present from the outset, seek an 
adjudication prior to issuance of 
letters disqualifying one or more of 
the co-personal representatives.'* 

e Agree to a fee allocation 
among independent counsel 
separately employed by co- 
personal representatives based 
upon a division and allocation of 
services. 

e Invoke the jurisdiction of the 
court!4 to determine whether there 
should be multiple personal 
representatives or the allocation of 
their compensation. 

e Invoke the jurisdiction of the 
court!5 to determine whether the 
multiple personal representatives 
shall employ more than one 
attorney or law firm and if so, the 
proper allocation and division of 
fees. 


The practice of nominating 
multiple personal representatives 
seldom accomplishes the testator’s 
desired intent. The qualification of 
and service by co-personal 
representatives are often frustrating 
if not counterproductive. o 


Fra. Stat. §731.301(4). 
2 Fra. R.P. & G.P. 5.150(b). 
3 Fa. Stat. §733.504. 
4 Fra. Stat. §733.609. 
5 Fra. Stat. §733.106(3). 
6 Stat. §733.615. 
7 34 C.J.S., Executors and Administrators, 
§1041. 
8 Former Sta‘r§ 734.01(1)(d). 
® Fxa. Stat. §733.617(2). 
10 Fra. Stat. 733.617(2). 
" Fra. Stat. §733.615. 
1 Fria. Stat. §733.504(9); Henderson v. 
Ewell, 111 Fla. 324, 149 So. 2d 372 (1933). 
13 Fra. Stat. §733.2123 & 733. 504; cf. InRe 
Estate of Maxcy, 240 So.2d 93, 95 (Fla. 2d 
D.C.A. 1970). 
Fra. Stat. §733.603. 
Fa. Stat. §733.603. 
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Steps 


to a More 
Secure 
Future 


We administer nine 
specially-tailored 
insurance plans for The 
Florida Bar...all designed 
to make the future more 
secure for you, your 
family, your employees 
and your practice. Write 
or call for details today. 


VOLUME 54, NUMBER 2, FEBRUARY 1980 


Major Medical Expense 
up to $250,000 in protection for you, your 
employees and eligible family members 


Super Major Medical Expense 
up to $250,000 in benefits over and above 
your existing insurance 


Hospital Indemnity 

$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members 


Group Life Insurance 

$10,000 low cost life insurance for the 
attorney, simultaneously providing financial 
assistance to The Florida Bar Foundation 


Individual Retirement.Account 
(IRA) 

tax-deductible contribution up to 15% 

of your income — to amaximum of $1,500 — 
each year 


Disability !ncome Protection 

up to $400 per week income protection for 
you and your employees for accident 

and sickness 


Accidental Death and 


Dismemberment 
up to $200,000 low cost 24-hour accident 
protection for you and your employees 


Workers’ Compensation 
protection for your statutory liability under 
Florida’s Workers’ Compensation Law 


Life Insurance 
up to $100,000 low cost term protection for 
you and your employees 


Poe &Associates, Inc. 
We’re Florida’s insurance people. 


P.O. Box 1348/ Tampa, Florida 33601 
Telephone (813) 228-7361 


Poe and Associates, Inc. 
PO. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


O Major Medical O Group Life O Accidental 
Expense Insurance Death and 
O Super Major 0 Individual Dismemberment 
Medical Expense Retirement O Workers’ 
O Hospital Account (IRA) Compensation 
Indemnity O Disability Income 0 Life Insurance 
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VIEWPOINT 


Be As They Appear 


By Judge Marvin Mounts, Jr. 


To those of you still with me, 
Welcome! If you finish this, you 
may agree, awkward or not, the 
title fits. 

I spare you all but one footnote.! 

For 20 years sentencing in 
America has been beset by storms, 
tempests and serious proposals for 
radical change. When our nation 
began, all sentencing was fixed and 
determinate. One did his or her 
time. Period. Probation, gain time, 
parole, pretrial intervention, 
indeterminancy and the rest are 
largely children of the 20th century, 
e.g., parole in Florida dates from 
1941. Commencing in the early 
sixties people began to question the 
flexible, curative approach to 
sentencing. There was more to this 
turmoil than public mistrust of 
courts. It has, for example, involved 
a curious alliance of liberal and 
conservative observers of the 
criminal justice system and it has 
caused change. 

At the ABA bicentennial meeting, 
Professor Francis Allen of the 
University of Michigan Law School 
addressed a joint meeting of 
English and United States lawyers 
on the status of the criminal law in 
our country. He said, in part: 

For the larger part of the present century 
the attitudes of most professionals in the 
fields of theoretical and applied criminology 
were dominated by what on an earlier 
occasion I described as the rehabilitative 
ideal. The concept of deserved punishment 
was rejected as unscientific and inhumane. 
The possibilities of deterring dangerous 
behavior were greeted with profound 
scepticism and denied serious consideration. 
The sanctions of the criminal law were seen 
as providing opportunities for modifying 
human behavior of offenders in the interests 
of both social defense and the happiness, 


health and satisfactions of the individual 
offender. Most of the characteristic 


movements of reform in the present century 
were expressions of the rehabilitative ideal: 
systems of parole and probation, the juvenile 
court, psychiatric counseling, and much 
more. ... 
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The Sentencing Imbroglio, or Things May Not Always 


The case against the rehabilitative ideal 
has achieved spectacular success. Rarely has 
there been so precipitous and complete a 
reversal of professional opinion. Today the 
talk is of deterrence and incapacitation. The 
law’s promise to inflict punishment on those 
who violate it must be kept. Sentences 
should be fixed and not subject to the 
discretion of parole boards. In many cases 
minimum sentences of imprisonment are to 
be mandatory. Persons who demonstrate 
dangerous propensities to violence should be 
subjected to long terms of incarceration. The 
concept of deserved punishment is to be 
refurbished and pressed into service. 

The works of these various 
critics, academicians and 
committees (which Professor Allen 
was explaining) had altered the 
majority attitude and produced an 
informed consensus which can be 
distilled into the following 
propositions: 

(1) Sentencing disparity is 
widespread, produces prisoner 
discontent and is to be condemned. 

(2) Parole boards fail in their 
most important functions; 
dangerousness cannot be predicted 
and coercive rehabilitation does not 
work. 

(3) Parole board inconsis- 
tencies as to release dates are every 
bit as disparate as trial court 
sentences. It was but a short step for 
the philosophical approach of penal 
code reformists to shift from 
treatment to vengeance as the 
primary justification for 
incarceration. The phrase to 
express this was “just desserts.” 

And so it was that California went 
from the most _ indeterminate 
sentencing structure in the nation to 
the most determinate sentencing 
structure. Indiana completely 
abolished parole (but gave the 
correctional authority power to 
reduce sentences by more than one- 
half). Radical surgery has been 
performed in several other states 
and is pending in the legislatures of 
many. 

Senator Kennedy’s massive 
criminal revision bill, S. 1437, 
abolishes parole and “ups” many 
penalties. It failed in the House last 


year but is pending again this 
session. 

Contemporaneously, those 
interested in preserving judicial 
discretion and the parole function 
developed sentencing guidelines 
and objective parole criteria. 

Assuming the truth of the 
discreditation of the rehabilitative 
ideal and the indeterminate 
sentence, two broad paths of 
reform for the ills emerged: 

(1) Determinate sentencing, 


which includes fixed and 
presumptive sentencing ap- 
proaches. 


(2) Sentencing and parole 
guidelines. 


Each reduces the ambit of 
judicial and parole discretion. Each 
is a departure from _ indeter- 
minancy. In the first, the legislature 
creates a fairly rigid sentence which 
must be imposed if incarceration is 
the sentence. The second reform is 
built upon the actual experience of 
sentences for given offense- 
offender relationships. (There is a 
misconception that guidelines are 
designed to present an inflexible, 
mean average so that everybody 
gets the same sentence if the 
defendant’s criminal background 
and the current offense are similar. 
This is not the case. Justified 
disparity in sentences will continue 
under a guidelines plan and, the 
judge can go above or below the 
guidelines so long as he can 
articulate the reason for doing so). 
The promise of the rigid system 
overlooks the probability that the 
discretion taken from the judges 
simply shifts to the prosecutor. 
Determinancy also presents the 
difficult task of figuring out what 
specific sentence is fair for the 
endless, incredible variety of 
criminal transactions. The more 
ambitious guideline proposals 
incorporate a commission or board 
that helps to shape policy changes 
in sentencing. For example, if it 
appears in a given year that the 
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judges are all going below the 
guidelines for marijuana 
convictions, the guideline 
commission could adjust the 
guidelines to reflect what judges are 
actually doing based on changed 
community attitudes. 

When Governor Askew vetoed 
Florida’s Comprehensive Deter- 
minate Sentencing Plan (House Bill 
150 in the 1978 Session), his message 
suggested that we might do well to 
study this thing a little better before 
we plunged into so massive a 
sentencing change. The unspoken 
truths of that message are that 
sentencing and — more important 
— time served in Florida is the 
result of many fingers in the pie and 
that simplistic, punitive sentencing 
does not always produce 
promise. 


Item: Five independent entities 
are involved in sentence length. 

e The legislature decides 
maximum-minimum. 

e The prosecutor decides the 
charge. 

e The judge decides the visible 
sentence. 

e The Division of Corrections 
decides real time by awarding up to 
four different types of gain time. 

e The Parole Board decides real 
time by what amounts to 
resentencing under guidelines. 


Item: Florida robbers have 
ignored those handgun posters 
promising three years to life— 
apparently they are counting on the 
gun being swallowed when their 
turn comes. While the state’s Total 
Crime Index (January-June 1978- 
79) was up 13.9 percent, robberies 
of all variety rose 28.5 percent. 


The current literature confirms 
Askew’s veto opinion, I believe. 

The first major voice to disagree 
with the debunkers of indeter- 
minancy was the respected author 
Charles E. Silberman who was 
given a half-million dollar Ford 
Foundation Grant to study criminal 
justice in our country. I quote 
directly: 

The one position on which liberals and 
conservatives agree is that the present 
system of sentencing is arbitrary and 
capricious — that it leads to large and 
indefensible disparities in the sentences 
given defendants guilty of the same crime. I 
shared that view during most of my research; 
I was a member of the Twentieth Century 
Task Force on Criminal Sentencing and 
joined in its declaration that “the irrationally 
disparate sentences currently imposed” in 
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American criminal courts “undermine the 
effectiveness of the entire criminal justice 
structure.” 

The critics are wrong — wrong in the 
“facts” they cite, wrong in the way they 
interpret them, and wrong in the policy 
conclusions they draw, as well as in the 
remedies they propose. 

It is not true that disparate sentencing 
practices undermine the deterrent power of 
the criminal law. Within any single court 
system, the overwhelming majority of 
sentences — on the order of 85 percent — 
can be predicted if one knows the nature of 
the offense and of the offender's prior 
record. (There are disparities from one court 
system to another, reflecting differences in 
attitudes and values from one community to 
another; for the most part, these disparities 
would be untouched by the sentencing 
reforms now under discussion.) 


Others are joining him. 

One of the leading critics in the 
movement questioning the viability 
of rehabilitation efforts is Professor 
Robert Martinson of the City 
College of New York. His article 
“What Works: Questions and 
Answers about Prison Reform,” in 
the Spring 1974 issue of Public 
Interest, was widely quoted and 
reprinted. His study was grossly 
interpreted as meaning that reform 
and rehabilitation effort simply did 
not work. In the fall of 1979 
Professor Martinson published a 
new article “New Findings, New 
Views: A Note of Caution 
Regarding Sentencing Reform,” 
which is contained in Part II of the 
Symposium on Sentencing in the 
Hofstra Law Review. (You know 
where to look.) Martinson 
withdraws his conclusion that 
nothing works. He summarizes his 
entire article in one paragraph: 
The purpose of this article is to suggest that 
not only must sentencing reform be 
undertaken with knowledge of such 
systemwide class disparities, but that any 
reform must be undertaken with great 
caution. Tinkering with the system runs a 
major risk of serious, detrimental 
ramifications. Contrary to common belief, 
the rate of recidivism (reprocessing rate) in 
this country is not high, it is quite low. And, 
contrary to my previous position, some 
treatment programs do have an appreciable 
effect on recidivism. Some programs are 
indeed beneficial; of equal or greater 
significance, some programs are harmful. 


What’s Happening Here? 


The criminal courts of Florida are 
now embarking on a unique two- 
year experience that should 
produce valuable evidence 
regarding our actual sentencing 
practices. (Thanks to LEAA, which 
is doing better now.) The 
experiment will employ guideline 
sentencing — the reform 


recommended by Silberman as the 
best avenue — in four circuits, the 
4th, 10th, 14th and 15th. Those 
circuits represent, roughly, 
metropolitan, urban, rural and a 
mixture of the first three elements. 
For one year researchers will study 
sentences imposed based on 
offender and offense character- 
istics. A table of the same guidelines 
will be drawn up to be applied in all 
four circuits. The circuits will all 
cooperate in reaching uniform 
guidelines. During the second year, 
judges in each of these circuits will 
apply the same guidelines and give 
written reasons for any departures 
from the guidelines. At the 
conclusion of the second year, we 
will all decide whether or not we 
like it or not and why. If it works 
and if it is better, we can utilize it. If 
it doesn’t work or if it is not better 
than the old system, (which I rather 
liked for 20 years) then we will not 
suffer the penalties that would have 
followed had we imposed it on a 
statewide basis. It is a marvelous 
pilot program and a tremendous 
opportunity to learn more about 
what sentencing is like across this 
state. 

Let me leave you with this basic 


thought (which caused me to write 


this), as expressed by Professor 
Allen. 


. . . [E]fforts at reform produce their own 
perils, and here, as in other attempts to 
modify the operation of human institutions, 
we must face the spectrum of unintended 
consequences. One of the fatal errors often 
committed in reform movements is the 
failure to perceive the interrelatedness of the 
entire criminal process and therefore to 
overlook the effect that changes in one stage 
of the process produce in the operation of 
other parts of the system. 


To those of you still here: You 
don’t need to be told. Assuming the 
accuracy of my derivative 
conclusions, decide for yourself. 
Speak to your legislator. oO 


' For those interested in seeking support 
for the several propositions expressed, see 
Symposium on Sentencing Horstra L. Rev. 
(Fall 1978 & Winter 1979). See also 
SILBERMAN, CRIMINAL VIOLENCE, CRIMINAL 
Justice (1978); numerous articles by Norval 
Morris, former dean of the University of 
Chicago Law School and numerous articles 
by Albert Alschuler, professor at the 
University of Colorado School of Law, from 
all of whom I have plagiarized shamelessly. 


Judge Marvin Mounts, Jr., is a circuit 
judge in West Palm Beach. He is a member 
of the Supreme Court Sentencing Study 
Committee. His views do not reflect those 
of the committee. 
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judicial ethics 


Running for Bar President 


This is in response to an inquiry 
on whether a judge may seek the 
presidency of a bar association. 


Of the eight members of the 
Committee on Standards of 
Conduct Governing Judges who 
responded all were unanimous 
in their opinion that a judge 
could not run for president of 
a bar association. The reasoning 
was that the judge places himself in 
a position where he must ask for 
votes or support from lawyers. The 
question will inevitably be raised 
whether the judge is exerting 
pressures on lawyers who must 
litigate before him. This gives at 
least the appearance of 
impropriety. While the same 
situation may be said to exist in 
judicial elections, it is to some 
measure tempered by the 
constraints of Canon 7. Canon 7 has 
no application to a race for bar 
president. 


Another inquiry concerned the 
propriety of a recently appointed 
judge retaining his position as 
president of a local bar association. 

The committee was unanimous 
that it is improper for a judge to also 
be the president of a bar 
association. One of our members 
pointed out that the president of a 
local bar association is called on to 
act as spokesman for its 
membership on matters affecting 
the local bar. It was mentioned that 
the local bar had censored a sheriff 
for his conduct in the handling of a 
prisoner, and had passed 
resolutions endorsing candidates 
who were seeking statewide or 
regional judicial offices. The 
president of a bar appoints the legal 
aid committees. Some of our prior 
- opinions have prohibited a judge 
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from being on the board of 
directors of the legal aid society, 
and that some of those same 
problems will arise with respect toa 
judge/president vis-a-vis the legal 
aid society. While the president of 
the bar may not have a great deal of 
control over these matters, his name 
is in the forefront of public 
attention. It would certainly appear 
that the judge is doing all these 
things. 

One committee member said: “I 
believe that an effective bar 
association should be free to 
involve itself in the important issues 
which may involve its membership 
on appropriate occasions. It seems 
unlikely that a judge serving as 
president, would be equally as free 
to speak for the membership and be 
effective as would an attorney who 
is not subject to the canons of 
judicial ethics.” 


Service on Alcoholism 
Commission 


Is it proper for a county judge to 
serve on the board of directors of a 
county commission on alcoholism? 

is commission would regulate 
the day-to-day operation of a 
D.W.I. counter-attack school. 

A majority of our members say he 
can do so, if it does not interfere 
with judicial duties. Three 
members dissented, on the theory 
that as a county court judge he 
sentences persons convicted of 
D.W.I. to attend the school. Some 
of them may have complaints 
concerning the operation of the 
program, or may come before the 
judge for failure to attend. In 
Opinion #77-13, a copy of which has 
already been furnished the judge, 
we indicated problems encoun- 
tered in serving on boards of this 
type. 


Attending Political Functions 


May judges, who are non- 
candidates, attend partisan political 
functions for the purpose of 
socializing, speaking, and/or being 
introduced to the audience? The 
eight members of the committee 
who responded were unanimous in 
their opinion that the proposed 
conduct would be a violation of 


Canon 7 of the Code of Judicial 


Conduct. 


Commodore of Yacht Club 


A judge asked whether he may 
serve as commodore of a private 
yacht club of which he is a member. 


Of the seven committee members 
responding, all were of the opinion 
that the conduct is proper. 


Giving Testimony 


In response to an_ inquiry 
regarding a judge’s testimony: 

At one time the judge was general 
counsel for a state administrative 
agency. As such, he drafted a 
statute, the validity of which is now 
in question. He is being asked to 
testify as to the history and purpose 
of the rule and, in pari.cular, its 
connection with another statute. 

I think it goes without saying that 
judges are not immune from 
subpoena. Five of the responding 
members indicated a subpoena 
should be required. They held that 
a judge could testify, but only in 
response to a subpoena. In addition, 
in our Opinion 76-9, we: 

“. .. held that a judge, formerly 
having been a practicing lawyer, 
may give an affidavit relative to 
matters exclusively within his 
knowledge pertaining to a case or 
proceeding in which he was 
involved as a lawyer, without the 
necessity of a subpoena. However, 
no compensation for the activity 
was contemplated in that opinion.” 

However, two of our members, 
who voted that it was inappropriate 
for a judge to testify in the 
circumstances, raised the following 
disturbing questions: 

You are being asked to testify on 
behalf of one other than your 
former client. Are you not being 
asked to delve into the work 
product of services you performed 
for the former client? Is there a 
question of attorney/client 
privilege here? Surely the director 
of the administrative agency at the 
time, or his deputies, are also privy 
to this information. Is the use of a 
present-day judge as a witness an 
attempt to garner the prestige of the 
office? Finally, should a judge not 
be concerned with the time spent 
away from his office giving 
testimony in a case of this type? 
These are questions that can 
perhaps only be answered by the 
inquiring judge, but nevertheless, 
questions that should be taken into 
account. 


James T. CARLISLE 

Chairman, Committee on 
Standards of Conduct Governing 
Judges 
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What Is A Rule? 


By David E. Cardwell 


In response to the above 
question, one might be tempted to 
say that, “A rule is a rule is a rule.” 
Five years after the effective date 
of Florida’s Administrative Proce- 
dures Act,! there exists some 
uncertainty as to exactly what 
constitutes a rule under the APA. By 
examining the Act itself and various 
judicial decisions, some guidance 
may be uncovered. 

Every agency action is either a 
rule or an order.? To see what is not 
a rule, the Act defines an order as 
being: 

. .. a final agency decision which does not 
have the effect of a rule and which is not 
excepted from the definition of a rule, 


/ whether affirmative, negative, injunctive, or 
declaratory in form.’ 


It is noteworthy that this 
definition is couched in terms of 
that which is not a rule. 

The broad scope of the Act’s 

treatment of rule is well illustrated 
by its definition: 
Rule means each agency statement of 
general applicability that implements, 
interprets, or prescribes law or policy or 
describes the organization, procedure, or 
practice requirements of an agency and 
includes any form which imposes any 
requirement or solicits any information not 
specifically required by statute or by existing 
rule. The term also includes the amendment 
or repeal of a rule.‘ (emphasis supplied) 

Eight specific. exceptions to this 
definition have been enacted. 
Those matters which statutorily are 
not rules include: internal 
management memoranda not 
affecting any private interests or 
having any application outside the 
agency; legal opinions or 
memoranda prior to use in 
connection with agency action;> 
agency budgets; collective 
bargaining agreements; agricultural 
marketing orders under F-.S. 
Chapters 573 or 601; educational 
curricula; alteration of hunting or 
fishing seasons; and student 
assessment tests.® 

“Rule” was broad defined so as to 
bring within the Act’s rulemaking 
requirements the “invisible policy 
making” of government agencies 
and thereby put all persons on 
notice of the agency’s position.’ 
Both rules of practice and 
procedure® and substantive policy 
rules® must be adopted in a 
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prescribed manner pursuant to 
notice and hearing,’® be available 
for public inspection and copying," 
and be published in the Florida 
Administrative Code.!” 

Agencies must adopt rules 
expressing policy applicable to the 
general public by which a law is 
being administered. Rules are 
expressions of an agency’s general 
position regarding the application 
of a certain statute. By contrast, an 
order is an agency adjudication 
whereby the rights and positions of 
a particular party are determined 
under a certain set of circum- 
stances. 

Rulemaking has been character- 
ized as a quasilegislative 
act involving the exercise of 
discretion by the agency.'* Such an 
act is primarily concerned with 
policy consideration for the future 
rather than past conduct. It is 
agency action affecting an entire 
class rather than individual 
members of the class.'* 

The APA’s rulemaking pro- 
cedures are self enforcing.’ The 
Act does not in express terms 
require agencies to make rules of 
their policy statements of general 
applicability and does not 
invalidate agency action 
effectuating such statements not 
adopted as rules.'® However, the 
failure to adopt rules results in an 
agency being required to 
repeatedly defend its policy in 
§120.57 hearings. 

But such a continuing resort to 
adjudicate proceedings runs the 
risk of having the agency’s policy 
invalidated. An agency cannot 
ignore the rule-making provisions 
of the APA and attempt to 
promulgate policy on an ad hoc 
basis. At least one appellate court 
has clearly stated it will not 
condone such a failure to pursue 
rulemaking and will invalidate 
agency action taken without rule- 
making.!” 

Determination of what agency 
action constitutes rules has best 
been shown in judicial decisions 
reviewing action taken in the 
absence of rulemaking. The first 
such case involved the use of 
informal guidelines by the 
Department of Revenue for 


determining whether or not a bond 
was required of a sales tax 
registrant. The Supreme Court 
found this procedure to be 
“precisely the form of invisible 
policymaking” intended to be 
reached by the APA’s rulemaking 
provisions. The guidelines were 
determined to be rules which were 
not adopted in accordance with 
§120.54 and were therefore void."® 
This approach was soon followed. 
by the First District Court of 
Appeal in Price Wise Buying Group 
v. Nuzum." In that case the court 
found a declaratory statement of 
the Division of Beverage to be arule 
because it went beyond a mere 
interpretation. Rather, it had the 
effect of revoking a prior 
interpretation of the agency’s own 
rule so as to constitute a significant 
shift in policy of general 
applicability. The statement was 
held to be of no effect because it 
had not been adopted pursuant to 
the rulemaking process. 
Subsequent decisions have tound 
various agency actions to actually 
be rules. Agency guidelines for 
laying off employees were rules 
because they attempted to create 
certain rights and adversely affect 
others.22 Minimum training and 
experience requirements for state 
personnel positions were rules.” 
Administrative directives of the 
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Department of Offender 
Rehabilitation were found to be 
rules.22 Directive by the Florida 
Real Estate Commission regarding 
the use of a franchise name by a 
registered real estate broker was a 
rule. Actions by school boards 
determining high school attendance 
zones” and establishing procedures 
for instructional personnel 
evaluations” were rules. 

Other court decisions validated 
agency actions because they were 
not rules. A school board’s staff 
reorganization plan which 
terminated a contract position was 
not a rule.® The discontinuance of 
county-paid transportation on 
dangerous roads to school children 
otherwise ineligible was held not to 
be a rule.” Wage rate determina- 
tions by the Department of 
Commerce were not rules because 
they applied only to specific 
contracts at a specific location.** A 
resolution of a school board limiting 
acts of a school superintendent 
regarding a certain program was 
not arule.”® The Governor’s order to 
the Florida Department of 
Criminal Law Enforcement was 
not required to be adopted as arule 
due to the exclusive statutory 
method by which the Governor 
could activate the investigation.” 
The Department of Transportation 
was not required to promulgate a 
rule as a condition to its authority to 
interpret a statute governing its 
regulatory power.*! Finally, the 
determination by the Commis- 
sioner of Education of scoring 
criteria for student assessment tests 
was based on a specific statutory 
directive and need not be a rule.*2 

These cases were decided by use 
of a classification test. When agency 
action was attacked as invalid for 
failure to be adopted as a rule, the 
court merely determined if the 
action fell within the statutory 
definition of a rule. If the action was 
found to be within the definition, 
i.e. classified as a rule, it was 
voided. Where the action was 
deemed more closely akin to an 
order, it was not invalidated. 

This approach has recently been 
criticized by Judge Ervin in his 
concurring and dissenting opinion 


in White Advertising International 
v. State, Department of 
Transportation.“ The determina- 
tive factor measuring the validity of 
agency action should not be a 
simplistic classification, parti- 
cularly because the action may 
involve elements of both 
adjudication and rulemaking. 
Judge Ervin urges a second step to 
the court’s decision. Once a 
violation of rulemaking is found, 
the court should then inquire as to 
the materiality of the infraction. 
The key emphasis at this stage 
would be to examine the effect of 
the action.* 

Ervin succinctly stated his 
preferred approach to the issue of 
the agency action’s validity: 


When a party’s substantial interests are 
protected by a $120.57 hearing, and the 
agency’s action is sufficiently explained for 
judicial review, I see little justification for a 
party’s complaint that the action was not first 
subjected to rulemaking. The party should 
instead be prepared to show on appeal how 
the action was impaired by either material 
error in procedure or a failure to follow 
prescribed procedure. . . . I think the form of 
the statement [by the agency] is unimportant 
to a determination of validity.* 


Should this effect test be 
followed by the court in future 
cases, the focus of rule 
determination will shift to the result 
of the agency’s action. An 
administrative “harmless error” rule 
will result whereby the fact that 
rulemaking was not undertaken will 
not totally prejudice the 
agency's position if fundamental 
fairness is still present. 

A redirected examination of 
agency action along the lines 
suggested by Judge Ervin would 
look to the substance of the action 
rather than the label attached to it. 
Rather than placing an emphasis on 
the nonadversary $120.54 proposed 
rule hearing, a_ result-oriented 
approach would tend to increase 
the use of a §120.57 substantial 
interests hearing where a private 
party’s rights may be _ better 
asserted. 

The result may be a lessened 
interest in the threshold question of, 
What is a rule?, replaced with anew 
awareness of the more vital need to 
inquire, Has the process been fair? 
After all, isn’t that the basic purpose 
of the APAP O 
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Recent Developments 


By Stephen Marc Slepin 


Division Policy and Powers 


The Second District Court of 
Appeal in Krajenta v. Division of 
Worker's Compensation, Case 
Number 79-1612 (Fla. 2d D.C.A. 
Nov. 2, 1979) struck down the 
emergency rules promulgated by 
the Division of Workers’ 
Compensation on August 1, 1979, 
and opined in a footnote that 
whether the rationale of the 
Division—i.e., that it was a “new” 
agency which began business on 
August 1, 1979 — was questionable. 


Whether it is truly a “new” Division, or 
merely the “old” Division sporting a new 
name and headquartered under another 
executive department, is open to question. 


The District Court was not 
concerned with the substantive 
rules nor with their retroactive 
application to injuries by accident 
arising prior to August 1, 1979. The 
court expressed its sole concern to 
be whether the requirements of F.S. 
§$120.54(9)(a) governing emergency 
rule making were complied with 
the Division. The court ascertained 
that in essence the “alleged 
emergency is the absence of rules to 
enable the newly created Division 
to administer the Workers’ 
Compensation program,” and 
observed that this alleged 
emergency is “an exaggeration.” 

It is to be noted that the 
emergency rules were justified by 
the Division of Workers’ 
Compensation in part upon the new 
Workers’ Compensation Law of 
1979 which was effective August 1, 
1979. 

Although the district court of 
appeal struck down the emergency 
rules on the grounds that the 
absence of any rules on the 
effective date of the new law was 
not an immediate danger to the 
public health, safety and welfare, it 
did observe further that the agency 
had done very well with its old rules 
for a considerable period of time 
and that the Florida Workers’ 
Compensation Rules of Procedure 
were still in effect—and are now 
- extended and modified by the rules 
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recently adopted by the Supreme 
Court of Florida. 

The rules recently adopted by the 
Supreme Court of Florida by the 
court’s order of September 20, 1979, 
obviously conflict with the 
emergency rules adopted by the 
Division, and also conflict with the 
permanent rules which mirror those 
emergency rules (but which have 
yet to be challenged): see, Rules 
2(g) and 5, Fla. W.C.R.P.; cf. 
Division Rule 3.10. 

The argument of the Division has 
been, in part, that prior to August 1, 
1979, it had the authority to 
prescribe the way in which claims 
were to be filed, and could have 
adopted a rule requiring the claim 
to be much more extensive and 
detailed—and the fact that it did 
not do so does not preclude it on or 
after August 1, 1979, from 
retroactively applying such a 
standard to pre-August 1, 1979, 
matters. 

We have yet to have the judicial 
response to that thesis. 

However, the First District Court 
of Appeal may have an opportunity 
to address the Division’s permanent 
rule in Reeder v. State of Florida,* 
Docket No. SS-215, wherein the 
claimant appealed under F-S. 
$120.68 from a Division order 
which declared a pre-August 1, 
1979, injury-claim (filed after 
August 1, 1979) to be a nonclaim, 
threatened a motion to dismiss, and 
relied upon the new rules and FS. 
$440.19. 

Essentially, the conflict is—as it 
has long been—between the 
advocates of management and 
advocates of adjudication. 
Administrators, saddled with 
responsibility for effective 
management of a given program 
(viz., workers’ compensation, 
unemployment compensation— 
though the two are markedly 
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dissimilar in Florida), wish almost 
always to possess and exercise 
powers concomitant with their 
responsibilities, and to effectuate 
procedures conducive to ease of 
administration. Juristic types prefer 
independent, professionally 
competent adjudication, free of 
policy or political constraints 
emanating from the program’s 
management. The former attitude 
is less open-ended than the latter, 
usually having certain policy- 
political norms determinative of 
“this” or “that” procedure. The 
latter attitude is, by definition, 
more litigious (although relatively 
few claims are litigated out) in the 
same sense that, say, there are more 
international wars in a system of 
nation-states than in a _world- 
empire (where the wars are, by 
definition, rebellions or insur- 
rections). 

The courts will not settle the 
fundamental conflict, even if that 
were desirable; but the judicial 
decisions should shape the short- 
run character of Florida’s WC 
“system.” 


Appellate Jurisdiction 
and Portent 


The First District Court of 
Appeal recently heard oral 
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argument concerning its exclusive 
WC appellate jurisdiction, ruled 
from the bench, and entered an 
order validating the legislative 
imputation of that jurisdiction—the 
rationale(s) for which decision may 
be found in a transcript of the oral 
argument which the court itself had 
made: See, I. Slepin & Norton, 
Florida Workmen’s Compensation 
Manual, pp. 36-46. The case is 
Miami-Dade Water & Sewer 
Authority and Old Republic Ins. 
Co. v. Sergio Cormio, Docket No. 
QQ-421. The issue was whether the 
legislature could vest in one district 
court of appeal (the First) 
exclusive WC appellate juris- 
diction, irrespective of where the 
order was entered or the venue of 
the cause per F.S. §440.25, as 
effectuated by Chapter 79-312, 
Laws of Florida, 1979. 

In June 1979 within this column I 
noted apprehension respecting a 
WC “identity crisis” and expressed 


concern lest Chapter 440 fall under 
the sway of Chapter 120 and the 
jurisprudence attendant to same, 
entailing subversion or obliteration 
of the “judicial independence” of 
the JICs or deputy commissioners. 


The judicial tea leaves, after all, 
were readable as early as 1975—See 
Slepin, “Workmen’s Compensation 
News,” 49 Fla.B.J. 599 (Dec. 
1975)—and the Supreme Court 
never foreswore its references to 

“agency” and “ agency fact-finders” 
employed to review adjudications 
by WC adjudicators: see Slepin, 
“‘Workmen’s Compensation— 
Attorneys’ Fees,” 50 Fla. B. J. 215, 
216 (Apr. 1976) and _ Slepin, 
“Workmen’s Compensation— 
Attorneys’ Fees,” 50 Fla. B. J. 508 
(Oct. 1976). 


The new Workers’ Compensa- 
tion Law of 1979 further 
encouraged subsumption of the 
WC process under Chapter 120 or 
at least the “administrative law” 
attitude, by providing at F-.S. 
$440.45(3) (1979) that the “deputy 
commissioners shall be within the 
Department of Labor & 
Employment Security under the 
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secretary of that department... .” 
cf. Villanova v. Castlewood Int'l 
Corp., IRC Order 2-2524 (1974), 
inter alia, vouchsafing the 
independence of the state officers 
created to perform WC adjudi- 
cations. 


To the extent that the district 
court’s Cormio decision rested 
upon the “agency’s” location 
within the First Appellate District 
(i.e., the Department of Labor & 
Employment Security being 
headquartered in Tallahassee), the 
deputy commissioners are most 
assuredly marked for extinction as 
anything but agency factfinders or 
hearing officers. Thus, the effort to 
“judicialize” the system and secure 
it against political impregnation 
shall have had its brief moment and 
shall have finally failed. 


To the extent that the court’s 
Cormio decision rested upon the 
inversion of the Marbury v. 
Madison principle, thereby 
approving the power of the 
legislature to select particular 
courts to adjudicate particular 
kinds of cases, one must hope that a 
fairly restrictive standard shall be 


. employed by the courts to contain 
such a business. 


The district court’s decision has 
been certified to the Supreme 
Court of Florida, pursuant to 
Article V, §3(b) 3, Fla. Const. 


The Supreme Court, therefore, 
will make the policy which will 
govern where appeals are to be 
taken [see Scholastic Systems, Inc. 
v. LeLoup, 307 So. 2d 166 (Fla. 
1974), dissent of Mr. Justice Ervin 
proposing transfer of appeals to the 
several appellate courts.] and 
perhaps what kind of “appeal” is to 
be had [see Slepin & Norton, 
Florida Workmen’s Compensation 
Manual] and even who or what the 
deputy commissioners truly are 
these days. 


We know that there is more than 
one way to skin that poor, endlessly 
excoriated cat; and it must 
therefore be hoped that if the 
Supreme Court does rescue the 
legislative policy of unitary 
appellate review (which this writer 
profoundly favors, as against 
fissiparation of reviewing authority 
hither and yon amongst five courts) 
it will carefully calculate the effect 
of its rationale upon the nature of 
the program and the public. oO 
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Proposals for Change: U.S. Tax Laws 
Affecting Foreign Investment in 


U.S. Real Estate 


By Richard J. Razook and Leon O. Stock 


Part | 


In recent years foreign 
investment in U.S. real estate, 
principally in the states comprising 
the so-called Sun-Belt, has mounted 
at an incredible rate. In response to 
the magnitude of such investment 
and the resulting publicity, 
Congress directed the Secretary of 
the Treasury, through §553 of the 
Revenue Act of 1978, to make “...a 
full and complete study and 
analysis of the appropriate tax, 
treatment to be given to income 
derived from, or gain realized on, 
the sale of interests in United States 
property held by nonresident aliens 
or foreign corporations.” 

On May 4, 1979, the Treasury 
completed its study and submitted 
its report and recommendations. 
This article examines the major 
points of the Treasury recommen- 
dations in the course of analyzing 
the rules of income taxation 
generally applicable to foreign 
investment in the United States. 
This first segment of the article 
concentrates upon the general 
issues involving the so-called, tax- 
free capital gains aspect of such 
investment.! The second segment, 
which will appear in the March 
installment of Tax Law Notes, 
focuses upon treaty benefits 
generally available under the U.S. - 
Netherlands Antilles and U.S. - 
British Virgin Islands income tax 
conventions. The December 1979 
issue of The Florida Bar Journal 
contained a comprehensive 
Corporation, Banking & Business 
Law Note on recent developments 
regarding the reporting and 
disclosure requirements in_ this 
area.” 


Reasons for Investment 


A number of nontax factors play 
a significant role in encouraging 
foreign investment in U.S. real 
estate. First, investors principally 
from Latin America, Europe and 
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the Middle East have become 
concerned with either the present 
or future political stability of their 
respective countries. The United 
States, despite its current economic 
problems, is thus viewed as being 
politically and socially stable, much 
more so than their own countries. 
Accordingly, protection and 
conservation of capital concededly 
represent the prime motivations for 
the increased investments in the 
United States. Next and closely 
aligned in the motivational order 
are the favorable real estate values 
in the United States contrasted with 
those in the European and Latin 
American countries. The difference 
is substantial: for example, a house 
in South Florida selling for $250,000 
may sell for as much as $1 million in 
Switzerland. 

Favorable currency conversion 
rates also are an important factor, at 
least for investors from Japan, 
Europe and the Middle East. This is 
less true for the Latin American 
investor who regularly operates 
within the economic sphere of U.S. 
currency. For example, an investor 
converting Swiss francs or German 
Deutsche marks into United States 
dollars will obtain additional 
dollars because of the favorable 
exchange of such foreign 
currencies. This, in turn, serves to 
reduce the investor’s foreign 
currency cost when purchasing 
U.S. real estate. If, upon later sale of 
the real estate, dollars are 
reconverted to the original foreign 
currency, there might then be a loss 
on the exchange. The amount of the 
loss, if any, would depend on the 
then value of the dollar in relation to 
the foreign currency. Hopefully, 
the exchange value of the dollar at 
that time might be such as to give 
rise to a gain on the conversion, or at 
least little or no loss. In many cases, 
however, the investor is not likely to 
reconvert his currency. Under 


tax low notes 


prevailing conditions, the sales 
proceeds will more likely be used 
for further investment. 

Finally, there are the income tax 
benefits available to foreign 
investors. However, based upon 
discussions with a number of 
foreign investors and other 
involved professionals, it may be 
said that, while the enjoyment of tax 
benefits are welcomed, they are not 
often the principal motivation for 
the investment. As has been 
frequently stated, tax benefits 
incident to an investment in the 
United States are desirable but not 
solely determinative. Accordingly, 
even if certain U.S. income tax 
benefits were not available, it may 
be that foreign investments would 
not diminish appreciably. 

What are the income tax benefits 
available to foreign investors in 
U.S. real estate? Is it in the best 
interest of the United States to 
continue to allow such benefits? Do 
the Treasury recommendations 
respond appropriately? These are 
among the essential questions 
which must be addressed. 

Let us begin by considering the 
tax benefits which are available to 
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foreign investors pursuant to 
specific provisions of the Internal 
Revenue Code.’ The U.S. income 
tax conventions which extend to the 
Netherlands Antilles and the British 
Virgin Islands will be reviewed 
subsequently. 


Exemption from Capital Gain 
Taxation Based upon Section 337 


In a typical case, a resident of a 
nontreaty country will establish a 
real estate investment company 
under the laws of the Netherlands 
Antilles. The investor will transfer 
funds to the corporation in return 
for its shares of capital stock and a 
debt obligation. The ratio of debt to 
equity is usually fixed at $3 to $4 of 
interest-bearing debt for each 
dollar of share equity. 

The Netherlands Antilles 
corporation then will proceed to 
use its capital to purchase an 
income-producing apartment 
house. Gross rental income 
thereafter received is reduced by 
local real estate tax, the annual 
allowance for depreciation, the 
interest on the indebtedness to the 
stockholder-creditor, management 
fees, and other general and 
administrative expenses. The 
corporate taxable income is usually 
entirely eliminated by virtue of the 
foregoing expenses.‘ Accordingly, 
while the Netherlands Antilles 
corporation is subject to federal 
income taxation in the same manner 
and to the same extent as a domestic 
corporation, it will pay little or no 
current income tax. This result, 
however, cannot properly be 
viewed as objectionable since it is in 
no way attributable to the fact that 
ownership of the real estate 
investment is in a foreign 
corporation. Precisely the same 
result obtains in the case of a 
domestic corporation. 


After the annual depreciation and 
other business expense deductions 
diminish to the point where they 
cease to continue sheltering the 
gross rental income, the foreign 
investor may decide (perhaps after 
three or four years of ownership) to 
cause the corporation to offer the 
apartment house for sale. In that 
event, a purchaser will be located 
and an executory sales contract 
entered into between the 
Netherlands Antilles corporation 
and the purchaser. Prior to closing, 
an appropriate corporate resolution 
will be adopted and election filed 
with the Internal Revenue Service 
to liquidate the Netherlands 
Antilles corporation, and to 
distribute within 12 months 
thereafter its net assets to its 
shareholder-creditor, providing for 
the retention in the corporation only 
such amount as might be necessary 
to satisfy claims, if any, to third 
parties.» The gain on the sale, 
except possibly for any portion 
representing a recapture of excess 
depreciation over straight-line, will 
not be recognized by virtue of §337. 

It should be observed that the 
sale in the above illustration is 
assumed to have occurred after at 
least three years of ownership by 
the Netherlands Antilles 
corporation. One reason for this 
minimum time span is that the 
benefit of §337 is not available if a 
corporation, domestic or foreign, is 
classified as a “collapsible 
corporation.” Briefly, the term 
“collapsible corporation,” as 
defined at §341(b), includes a 
corporation formed or availed of 
principally for the purpose of 
purchasing real estate with a view 
on the part of the shareholders to 
sell their shares or the real estate 
itself in the course of a liquidation 
of the corporation in order to 
permit the escape of taxable gain to 
the corporation, rather than have 
the corporation sell its real estate 
directly. However, excluded from 
this category is a corporation which 
retains ownership of the real estate 
for at least three years.® Thus, if the 
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Netherlands Antilles corporation 
sells its real estate at a gain prior to 
the expiration of three years, the 
benefit of §337 may not be available 
and, as a consequence, the resulting 
gain may be taxable at the 
corporate level. 

In determining whether the 
Netherlands Antilles corporation, 
or any foreign corporation, should 
enjoy the benefit of §337, one must 
examine the legislative purpose that 
motivated its enactment. Two cases 
illustrate the controversial tax 
position prior to the advent of the 
provision. 

The stockholders of a domestic 
corporation decided to sell the 
assets and business of their 
corporation and then cause the 
corporation to distribute the 
proceeds in complete liquidation. 
However, they were informed by 
their tax advisor that this decision, if 
carried out, would result in double 
taxation. First, the gain to the 
corporation would be subject to 
corporate income tax, and second, 
the liquidating distribution when 
received by the shareholders would 
be subject to individual capital 
gains tax. To avoid this result, the 
shareholders were advised to sell 
their shares, or if that were not 
agreeable to the purchaser, to 
liquidate the corporation and then 
as individual owners sell the assets. 
If, as was often the case, the 
purchaser refused to purchase the 
shares because of possible 
corporate liabilities, contingent or 
otherwise, the shareholders would 
then be left with no alternative but 
to liquidate the corporation and sell 
the assets. 

The crucial question then raised 
was whether on the basis of the 
facts the sale should be regarded for 
tax purposes as having been made 
by the corporation or by the 
shareholders. In essence, the 
question became: Who was the 
taxpayer? In the leading case of 
Commissioner of Internal Revenue 
v. Court Holding Company,’ the 
U.S. Supreme Court concluded, on 
the basis of the specific facts in 
issue, that the price and essential 
terms of the sale had _ been 
negotiated on behalf of the 
corporation. Therefore, notwith- 
standing the corporate liquidation 
and formal execution of the sale by 
the shareholders, the transaction 
should have been imputed, and the 
gain taxed, to the corporation; the 
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liquidating gain taxed to the 
shareholders. Thus, an unsuccessful 
attempt to avoid double taxation at 
the eleventh hour. However, all was 
not lost as a favorable taxpayer 
result was reached by the U.S. 
Supreme Court in United States v. 
Cumberland Public Service 
Company,’ where the facts this 
time indicated that the shareholders 
had negotiated the sale on their own 
behalf and not for the corporation. 


As might be expected, many 
cases fell in the gray area between 
Court Holding and Cumberland 
Public Service, with the result that 
substantial controversy and 
litigation ensued. To eliminate what 
emerged as a trap for the unwary, 
Congress enacted $337, a purely 
mechanical rule. If the requisite 
resolution to liquidate is timely 
adopted and a proper election filed 
with the Internal Revenue Service, 
the shareholders are assured that 
gain will be recognized only at the 
individual level, thus eliminating 
the inequity of double taxation. 


Accordingly, the purpose of §337 
was to eliminate double taxation, 
not all taxation. The invocation of 
§337 by a Netherlands Antilles or 
any foreign corporation, or for that 
matter a domestic corporation with 
foreign shareholders, means no 
taxation to the corporation, except 
for possible recapture of 
depreciation as required by §§1245 
and 1250, and no taxation to the 
foreign shareholders by reason of 
§871.° It is doubtful that Congress 
envisioned this result. It therefore 
would not be surprising to see 
Congress revise §337 to render it 
inapplicable in those circumstances 
where no taxation at either the 
corporate or individual level would 
otherwise result. 


Exemption from Capital Gain 
Taxation Under Other Provisions 


As suggested, the foreign investor 
may avoid capital gains taxation by, 
in effect, using §337 to disassociate 
the sales profit from the business 
previously carried on by the 
corporation. Other techniques are 
available to accomplish this result 
although perhaps availed of less 
often than §337. These include 
selling the shares of the Netherlands 
Antilles corporation rather 
than the real estate itself, or 
engaging in either a “like kind 
exchange”!® or entering into an 
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installment sale of the real estate 
itself." 

The shares of stock of a foreign 
corporation holding U.S. real estate 
operated as a business, or 
otherwise, may be sold at a gain 
free of federal income taxation. 
Such gain does not normally 
constitute the type of income that is 
taxable to a nonresident alien of the 
United States.!2 Also, such gain 
does not qualify as domestic-source 
income (assuming that title to the 
shares is passed outside the United 
States), nor is it the type of income, 
even if it were domestic source, that 
is subject to tax through 
withholding.'* 

With respect to like kind 
exchanges and installment sales, the 
method of avoiding capital gains 
tax is somewhat different. In both 
cases the corporation itself 
exchanges or sells the property. No 
corporate liquidation is necessarily 
envisioned. In the first instance, the 
U.S. real estate is exchanged on a 
tax-free basis with similar foreign 
real estate. Thereafter the foreign 
real estate is sold without U.S. 
income tax incidence. Alter- 
nately, the corporation may simply 
sell its real estate on the installment 
basis. Payments received 
subsequent to the year of sale 
should not be subject to income tax 
provided that the corporation is no 
longer engaged in U.S. business.'* 

Again, the questions presented. 
are whether gain on the sale of 
shares of a foreign corporate owner 
of U.S. real estate, or the exchange 
or installment sale of the real estate 
itself under the circumstances 
described, should continue to be 
exempt from federal income 
taxation. Should the gain on the sale 
of shares of a domestic 
corporation—public or private— 
continue to enjoy favorable tax 
treatment? Finally, should a 
distinction be made between a 
corporation operating real estate 
and one engaged in a nonreal estate 
business? 


Treasury Comments and 
Congressional Response 


The following statements 
appearing in the Treasury report 
summarize its position: 


Taxing capital gain on the sale of U.S. real 
property would be fully consistent with 
international practice; indeed, the United 
States is somewhat unusual in not presently 
taxing such gain.'5 


In considering U.S. taxation of foreigners on 
their U.S. source capital gains, a critical issue 
is tax equity—a foreign investor with more 
than a minimal presence in the United States 
should not bear a lighter burden than a 
comparable domestic investor. United 
States real estate arguably represents, in and 
of itself, a presence that is more than 
minimal. This conclusion has, in fact, wide 
international acceptance . . . . ' 


Thus, it is clear that the Treasury 
supports a change in U.S. tax laws in 
order to reach at least some of the 
commercial activities carried on by 
foreign investors. The scope of any 
such changes would not be without 
limitations however. 

Donald C. Lubick, assistant 
secretary for tax policy, refined the 
Treasury’s position in this regard in 
his comments before the Senate 
Finance Committee on June 25, 
1979, by reasoning as follows.!” 
Under present law, capital gains 
recognized by foreign investors are 
subject to U.S. income tax only if 
effectively connected with a U.S. 
trade or business. The Treasury 
does not oppose this fundamental 
principle. The problem, however, 
is that a well-advised foreign 
investor can avoid the capital gains 
tax even where the property has 
been used in a U.S. trade or 
business, or treated as_ such.!® 
Although there are several ways this 
may be accomplished, the use of 
§337 is the most common. Pending 
legislation which seeks to tax capital 
gains from the sale of agricultural 
lands is too narrow;!® companion 
legislation which seeks to tax capital 
gains from all U.S. property is too 
broad.” The Treasury’s position, 
therefore, is to support legislation 
which would eliminate the 
“manipulation” of the trade or 
business distinction in the real estate 
industry—the area of greatest 
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“abuse.” New legislation should not 
seek to tax real estate investments 
not rising to the level of a trade or 
business, or foreign investments in 
manufacturing or other nonreal 
estate industries where such 
manipulation has not been a 
significant factor. 

Thus, a foreign corporation 
holding for investment unimproved 
U.S. real estate should be 
distinguished from the foreign 
corporation that owns and 
manages, directly or indirectly 
through an agent, income- 
producing real estate. In the former 
instance, the foreign corporation 
could sell its real estate at a gain 
without incurring tax. Pursuant to 
§881, capital gain realized by a 
foreign corporation is not subject to 
United States taxation unless it is 
effectively connected with a trade 
or business carried on in the United 
States. The mere holding of 
unimproved land does not 
constitute a trade or business. 
Accordingly, a foreign corporation 
realizing capital gain not effectively 
connected with a business in the 
United States is not required to 
resort to §337, for example, in order 
to be free of the capital gains tax. 
Moreover, there would appear to 
be no compelling policy to make 
such gains taxable, no more so than 
to make taxable gains on the sale of 
stock or securities. Merely holding 
unimproved property should be 
treated as less than a “minimal 
presence” and_ insufficient to 


support the burden of U.S. income 
taxation. 


Conclusion 


In view of the legislative history 
of §337 and the other provisions of 
the Internal Revenue Code 
previously discussed, the authors 
believe that the following 
conclusions warrant serious 
consideration. First, gain on the sale 
of income-producing real estate 
which is effectively connected with 
a business in the United States, or 
treated as such, should be subject to 
federal income taxation provided 
that the impact would not seriously 
damage the U.S. balance of 
payments position or otherwise 
cause fiscal injury greater than the 
benefit of the tax revenue to be 
derived. Second, the nonrecog- 
nition provision contained in §337 
and other provisions of the Internal 
Revenue Code should be made 
inapplicable in order to assure fair 
taxation. Although some 
meaningful distinctions should and 
must be drawn,?! as a general 
proposition, these provisions of the 
Internal Revenue Code should not 
be used “out of context” as they 
may be applied to foreign investors. 
Third, gain on the sale of 
nonincome-producing real 
property, or other real estate 
investments not constituting a trade 
or business (such as those cases, for 
example, where the corporate 
investor enters into a net lease), 
without more, should continue to 
be free of federal income tax. 
Finally, in drafting any legislation 
designed to achieve these results, 
careful attention must continue to 
be paid to U.S. relations within the 
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internal fiscal community. United 
States treaty obligations with other 
countries will have to be examined 
in order to avoid unwarranted or 
unnecessary departures from such 
bilateral tax agreements. o 


' Because pending federal legislation was 
being debated and subject to change at the 
time this article was written, such legislation 
is not discussed in detail herein. 

2 See, Irvin, Foreign Investment in U.S. 
Real Estate: Recent Reporting and 
Disclosure Requirements, 53 Fia. B.J. 715 
(Dec. 1979). 

3 All section references are to the Internal 
Revenue Code of 1954, as amended, unless 
otherwise indicated. 

‘All of the expenses indicated are 
deductible since the Netherlands Antilles 
corporation is engaged in trade or business 
within the United States. Alternatively, if the 
corporation were not engaged in U.S. trade 
or business, an election would have been 
made pursuant to Article X of the U.S.- 
Netherlands Antilles tax convention for the 
corporation to be treated as such. 

5 Pursuant to I.R.C. §6043, IRS Form 966 is 
to be filed within 30 days after the adoption 
of the resolution or plan of liquidation. 

T.R.C. §341(d) (3). 

7 324 U.S. 331 (1945). 

§ 338 U.S. 451 (1950). 

® This assumes that the shareholder is not 
present within the United States for 183 days 
or more during the taxable year and that the 
gain is not effectively connected with a U.S. 
trade or business carried on by him. 

10 T.R.C. §1031. 

" §453. 

12 1.R.C. $871 and footnote 6. 

19 L.R.C. §1441 and Treas. Reg. §1.1441- 
2(a)(3) (relating to fixed or determinable 
income). 

Treas. Reg. §1.864-3(a). 

15 United States Treasury Report 
submitted pursuant to §553 of the Revenue 
Act of 1978, May 4, 1979 at page 4. 

16 Td. at 52. 

17 Statement of the Honorable Donald C. 
Lubick, Assistant Secretary for Tax Policy, 
before the Subcommittee on Taxation and 
Debt Management, June 25, 1979. 

'8 In certain cases, a foreign corporation 
may elect to be treated as engaged ina U.S. 
trade or business pursuant to I.R.C. §882(d) 
or applicable income tax convention 
provision. 

19 §. 208, 96th Cong., Ist Sess. (1979). 
20S. 192, 96th Cong., Ist Sess. (1979). 

21 One distinction may involve I.R.C. §453 
and its relation to I.R.C. §864(c) (relating to 
effectively connected income). It is well 
established under I.R.C. §453 that income 
received in years subsequent to the year of 
sale is characterized as capital gain or 
ordinary income, and taxed at such rates as 
are in effect for the particular year of receipt. 
This is true for domestic as well as foreign 
persons. In the case of a nonresident alien 
with respect to the United States, if the 
income in the year of receipt is not 
considered “fixed or determinable” or 
“effectively connected” under I.R.C. 
§864(c) there quite properly is no basis for 
federal income taxation. 
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The 1979 Council on 


Environmental Quality Regulations 


Under the NEPA 


By Stephen E. Roady 


When Congress enacted the 
National Environmental Policy Act 
of 1969,! (NEPA) it committed the 
nation to the principle that analysis 
of environmental impacts must 
precede major federal actions 
which would significantly affect 
the quality of the human 
environment.2 As part of this 
commitment, the Congress, in §202 
of the Act, established the Council 
on Environmental Quality (the 
Council) in the Executive Office of 
the President and gave it the 
mission of appraising federal 
programs and formulating national 
policies ‘“‘to promote the 
improvement and quality of the 
environment.”? 

In order to implement the 
congressional directive under 
NEPA, President Nixon issued 
Executive Order 11514 on March 5, 
1970,‘ directing the Council to issue 
guidelines to assist federal agencies 
in developing their own procedures 
for environmental analysis of the 
projects for which they were 
responsible. Those guidelines were 
duly published in 1970, and 
agencies were requested to prepare 
their own procedures and 
regulations under the Act which 
followed the spirit, if not the letter, 
of the guidelines.> Not surprisingly, 
this request resulted in a great 
variety of differing agency 
approaches, and in turn spawned 
much litigation charging that 
various agencies had failed to 
follow the mandates of the Act or 
the spirit of the guidelines.® 

As_ this litigation unfolded, 
different courts gave the guidelines 
different weight when addressing 
the question whether a _ given 
agency had complied with the Act. 
In Hiram Clarke Civic Club v. 
Lynn, 476 F.2d 421, 424 (5th Cir. 
1973), the Fifth Circuit stated that 
the guidelines were “merely 
advisory.” The Second Circuit went 
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further, ruling that the guidelines 
were entitled to “significant 
weight”: Natural Resources 
Defense Council v. Callaway, 524 
F.2d 79, 86 n.8 (2d Cir. 1975). The 
Supreme Court finally addressed 
the issue last term in Andrus v. 
Sierra Club, 
E.R.C. 1161, 1165 (1979). There the 
Court stated that while the 
Council’s interpretation of NEPA 
“is entitled to substantial 
deference,” the guidelines are 
merely “advisory.” 

Perhaps out of a sense of 
frustration that the Council’s 
“advisory” attempt to promote 
clarity of environmental analysis 
was foundering on a plethora of 
differing agency approaches, 
President Carter on May 24, 1977, 
issued Executive Order 11991, 
which amended Executive Order 
11514 by empowering the Council 
to issue “regulations to Federal 
agencies for the implementation of 
the procedural provisions of the 
Act, (42 U.S.C. 4332(2)),”7 and by 
requiring federal agencies to 
comply with those regulations 
“except where such compliance 
would be inconsistent with 
statutory requirements.’® In 
response to this Presidential 
directive, and after a prolonged 
period of consultation with other 
agencies as well as members of the 
public, the Council published 
regulations in November 1978 
which took effect on July 30, 1979.9 

The Council’s new NEPA 
regulations have the potential for 
recasting the entire focus of the 
nations’ environmental analysis. 
They attempt to impose a uniform 
set of procedures for such analysis 
on all federal agencies, and in so 
doing they introduce several critical 
innovations to which not only the 
agencies, but also any party 
interested in engaging in actions 
subject to the Act, must be 


environmental 
law 


attentive. This note will briefly 
sketch the general outlines of the 
new procedures mandated by the 
regulations, analyze the significant 
innovations and offer recom- 
mendations for those who may 
become involved in actions 
covered by the Act. 

Before plunging into a 
substantive discussion of the 
regulations, it is important to note 
that there exists a_ significant 
threshold question concerning the 
authority of the President under the 
Act to order the Council to issue 
anything other than advisory 
guidelines. The Act on its face does 
not explicitly empower either the 
President or the Council to establish 
binding regulations. Nevertheless, 
the President could argue that he 
enjoys such authority by virtue of 
his broad powers under the 
Constitution, including his duty to 
see that the laws are faithfully 
executed,'® and that he is merely 
implementing the express purpose 
of the Act “to promote efforts 
which will prevent or eliminate 
damage to the environment and 
biosphere and stimulate the health 
and welfare of man.”!! 

In any event, the Supreme Court 
may have already forestalled any 
challenge to the regulations by 
considering them without 
questioning their validity in Andrus 
v. Sierra Club. Therefore, on the 
not unlikely assumption that the 
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regulations will remain in force, the 
prudent practitioner should be 
familiar with their contents. 


New Procedures 


The new regulations establish an 
orderly procedure for federal 
agencies faced with a decision on an 
action which may be covered by 
the Act. Chronologically, that 
procedure requires the agency to 
take the following steps: 

1. The agency must determine 
whether the action should be the 
subject of an environmental 
assessment, or environmental 
impact statement, or whether it 
requires no analysis at all.!* 

2. Ifthe agency determines that 
no analysis is required, it can 
classify the action as subject to a 
“categorical exclusion” from any 
analysis, and proceed to implement 
that action." 

3. If the action is not 
categorically excluded, and if it is 
not one which typically requires an 
EIS, the agency must conduct an 
environmental assessment, and 
then issue either a Finding of No 
Significant Impact, or a Notice of 
Intent to prepare an EIS.'4 

4. Before preparing the EIS, the 
agency must initiate the “scoping” 
process, a critically important 
procedure by which the agency, in 
consultation with other agencies 
and members of the public, 
predetermines those issues which 
will be analyzed in depth, and those 
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which will be eliminated from 
detailed study, allocates 
assignments for preparation of the 
EIS, and establishes a framework 
which relates the timing of EIS 
preparation to the agency’s 
tentative decision-making schedule 
for the action itself.!5 During this 
scoping process, the agency may 
establish page and time limits for 
the EIS.'® 

5. After scoping, the agency 
must prepare a draft environmental 
impact statement and file it with the 
Environmental Protection Agency 
(EPA). The draft EIS should cover 
the following: 

(a) Asummary of the proposed 
action. 

(b) The purpose of and need 
for the action. 

(c) Alternatives, including both 
the action itself and the no-action 
alternative. 

(d) Aconcise description of the 
affected environment. 

(e) The environmental conse- 
quences of the action.!” 

6. The agency must next 
circulate the draft EIS for 
comments by other federal, state, 
and local agencies, and interested 
members of the public, including 
any private party which wishes to 
engage in the action.!® 

7. Finally, the agency must 
prepare and file with the EPA a 
final EIS which responds to and 
discusses the comments on the 
draft, by modifying alternatives, 
developing and evaluating new 
alternatives, supplementing the 
draft’s analysis, making factual 
corrections, or by explaining why 
certain comments do not warrant 
further response.!® 

8. After the analytic process has 
ended, the agency must await the 
arrival of the later of the following 
dates before deciding on the 
proposed action: 90 days after 
publication of the Federal Register 
notice that the draft EIS has been 
filed, or 30 days following the 
notice that the final EIS has been 
filed.*° 


Major Innovations 


The major innovations in the 
procedure outlined by the Council’s 
new regulations are: the provision 
for categorically excluding certain 
actions from any analysis at the 
outset; the provision for “scoping” 
prior to preparation of the draft 
EIS; and the provision for 


predecision referral to the Council. 
The first two innovations offer the 
agencies a new discretion to make 
threshold decisions concerning 
both the need for and scope of its 
environmental analysis, and present 
both negative and positive 
opportunities for the agencies and 
other involved parties. 

On the one hand, these 
innovations allow the agencies to 
save time by avoiding unnecessary 
analysis, and to focus more sharply 
on the analysis which is 
accomplished. At the same time, 
they encourage interested parties to 
participate extremely early in the 
agency decision-making process, 
by virtually requiring consultation 
with the agencies prior to their 
decisions whether to engage in any 
analysis. 

On the other hand, these 
innovations would allow an agency 
to foreclose any analysis of a given 
action by the simple decision 
categorically to exclude that action 
from its analytic process. Although 
the regulations do not require 
agencies to make a public 
announcement revealing that a 
given action has been categorically 
excluded from analysis, they do 
require agencies to publish lists of 
actions which they intend normally 
to exclude.*! They also require the 
agency to provide for “extra- 
ordinary circumstances in which a 
normally excluded action may have 
a significant environmental 
effect.”22. Thus, although it is 
theoretically possible for a 
landowner to awake one morning 
and find a federal agency engaging 
in noxious activity on adjoining land 
even though the agency has never 
analyzed the environmental impact 
of that action, and has not in any 
way advised the public that such 
action is in the offing, the 
regulations make such a possibility 
remote. 

In addition, the scoping provision 
would allow a federal agency to 
eliminate detailed consideration of 
what others might deem a crucial 
alternative before the draft EIS is 
begun, or to establish time limits 
which unnecessarily restrict public 
input, or even to choose a timetable 
for EIS preparation which does not 
best ensure that the EIS is in fact 
relied upon by the key decision 
makers as they are actually reaching 
their decisions. Other interested 
agencies and parties will need to be 
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sufficiently watchful to participate 
in these early scoping meetings 
where so many crucial decisions 
will be made. The regulations could 
make that early participation easier 
by adding a requirement that the 
agency state a date for its first 
scoping meeting at the time it issues 
its notice of intent to prepare an 
EIS. 

In addition to the innovations 
concerning categorical exclusions 
and scoping, the regulations create 
an entirely new procedure for 
resolving conflicts between federal 
agencies concerning the substantive 
decision whether to proceed with a 
given action.23 Under the 
regulations, federal agencies which 
deem the proposed action to be 
environmentally unsatisfactory are 
allowed to refer the matter to the 
Council, which in turn can make its 
own findings and recommen- 
dations and submit those 
recommendations to the President 
for final decision.24 This procedure 
could revolutionize current 
practice, where agencies which 
oppose a course of action 
contemplated by another agency 
under NEPA have little substantive 
recourse in the event they wish 
either to prevent or to postpone the 
decision.> Under the regulations 
the Council has established itself as 
an arbiter of such interagency 
disputes, and has at the same time 
arrogated to itself the power to 
affect the outcome of the ultimate 
substantive decision to proceed or 
not to proceed with the action in 
question. 

Of course, as a practical matter 
the dissenting agency must still 
summon the courage to refer the 
question to the Council before the 
new processes come into play. But 
the essential point is that the 
regulations grant to the Council a 
new and important role in the 
ultimate decision on controversial 
actions. 


Attempted Clarifications 


Finally, the new regulations 
endeavor to clarify a host of issues 
that have proved troublesome since 
NEPA was enacted 10 years ago. 
Briefly, these issues include the 
definition of what constitutes a 
“major federal action” requiring an 
EIS, the timing and scope of the 
environmental analysis of such an 
action, and the problem of 
incomplete information.®® 
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e Definition of Major Federal 
Action Requiring Environmental 
Analysis. The regulations adopt a 
frankly liberal approach to the 
scope of the Act’s coverage. Actions 
are “major” and “federal” if they 
have effects “that may be major and 
which are potentially subject to 
Federal control and_ responsi- 
bility.”27 This definition is quite 
broad. It would require at least an 
environmental assessment of all 
nontrivial actions which might 
possibly implicate the government. 
Few actions would be exempt from 
its coverage. 

By way of illustration, and 
perhaps limitation, on the term 
“federal responsibility,” the 
Council states that “actions” would 
include “projects and programs 
entirely or partly financed, assisted, 
conducted, regulated or approved 
by Federal agencies.”** Presumably 
where a private action does not 
interact with the federal 
government in any of these ways, it 
is exempt from the environmental 
analysis requirements of the Act. 

Having broadly defined “major 
federal action,” the regulations also 
broadly construe the term 
“significantly,” relying on an 
analysis of both the “context” and 
“intensity” of the action.2® By use of 
the term “context,” the Council 
merely emphasizes that the 
significance of an action varies with 
its setting.*° However, the Council’s 
explication of “intensity” sets out 
several critical factors which the 
agency must consider when 
determining whether an action is 
significant, including the degree to 
which effects on the human 
environment “are likely to be highly 
controversial,” or are “uncertain or 
involve unique or unknown 

In addition to their focus on 
context and intensity, the 
regulations require an assessment of 
whether the contemplated action 
would “establish a precedent for 
future actions with significant 
effects,” and flatly state that an 
action is significant “if it is 
reasonable to anticipate a 
cumulatively significant impact on 
the environment.”*2 the 
regulations explicitly warn that 
“[s]ignificance cannot be avoided” 
by “breaking [an action] down into 
small component parts.” 

Finally, the regulations define 
“human environment” very 


broadly, to include “the natural and 
physical environment and _ the 
relationship of people with that 
environment.”*4 However, the 
regulations attempt to clarify one 
area in which the courts have 
sharply disagreed,** by stating that 
mere economic and social effects 
“are not intended by themselves to 
require preparation of an 
environmental impact statement.”%6 
Instead, only where such impacts 
are interrelated with “natural or 
physical environmental effects” is 
an EIS required. Regrettably, this 
attempted solution does not 
provide guidance to private 
developers, agencies, or the courts 
as they wrestle with the central 
question whether economic 
impacts are in fact “interrelated” 
with environmental impacts. 

e Timing and Scope of the 
Analysis. The question when an 
agency must begin its environ- 
mental analysis has been another 
source of litigation under the Act. 
Environmental groups typically 
seek to push the start of such 
analysis to an earlier point in the 
agency’s option-considering 
process than the agency deems 
appropriate.*” The Supreme Court 
has emphasized that the final EIS 
must be prepared at the same time 
the agency makes its recom- 
mendation on a_ proposal for 
action.**5 However, the question 
remains when the environmental 
analysis which forms the basis for 
that EIS must begin. 

In an effort to identify more 
precisely the point when such 
analysis must be initiated, the new 
regulations provide that “[a]n 
agency shall commence prepara- 
tion of an environmental impact 
statement as close as possible to the 
time the agency is developing or is 
presented with a proposal... . The 
statement shall be prepared early 
enough so that it can serve 
practically as an important 
contribution to the decision-making 
process.”® The regulations further 
provide that when actions are to be 
directly carried out by federal 
agencies, the EIS “shall be prepared 
at the feasibility analysis (go-no go) 
stage.”“° In addition, they require 
an agency receiving an application 
for a permit or other approval to 
commence an assessment on an EIS 
“no later than immediately after the 
application is received.”*' Each of 
these commands is straightforward 
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in requiring agencies to initiate their 
environmental analysis very early in 
their decision-making process. It 
remains now for the agencies to 
implement them in straightforward 
fashion. 

The question of the proper scope 
of the analysis contained in the EIS 
has been another area rife with 
controversy under NEPA. 
Environmental groups often allege 
that the agency has engaged in a 
“crabbed” interpretation of the Act 
in order to ignore analysis of 
inevitable impacts of the proposed 
action.* 

The regulations seek to clarify the 
appropriate scope of an EIS by 
requiring agencies as a threshold 
matter to assess three types of 
actions, three types of alternatives, 
and three types of impacts while 
scanning appropriate areas for 
analysis. Specifically, the 
regulations command the agency to 
examine potential actions which are 
“connected,” “cumulative,” or 
“similar” before determining 
whether the EIS will ignore them.“ 
By setting out these requirements 
and defining “connected actions” to 
include actions which may be 
automatically triggered by the 
proposed action, or which are 
interdependent with that action, the 
regulations attempt to force 
agencies to engage in broad 
environmental analysis and seek to 
avoid project segmentation. 

Similarly, the regulations 
mandate that the agency consider 
three sets of alternatives: (1) the no 
action alternative; (2) “reasonable 
courses of action” other than the 
one proposed; and (3) mitigation 
alternatives, before concluding that 
all appropriate alternatives have 
been canvassed.44 Agencies are 
prohibited from taking actions 
which might prejudice their 
consideration of alternatives while 
the decision is pending.** Finally, 
the regulations require the agency 
to examine direct, indirect and 
cumulative impacts of the 
proposed action.“® Clearly, if 
agencies scrupulously follow these 
regulations, the scope of 
environmental analysis of proposed 
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actions will be broad. In fact, the 
Council appears to have attempted 
to establish numerous procedures in 
the regulations to forestall the 
problem of “crabbed” agency 
analysis, even though it has allowed 
the agency to eliminate altogether 
certain areas from the EIS process. 


e Incomplete Information. The 
regulations introduce a new 
requirement in an effort to resolve 
the problem of uncertainty in 
agency environmental analysis. 
Recognizing that inadequate 
information frustrates not only the 
agency’s ability to decide ona given 
course of action, but also deprives 
private parties of their ability to 
criticize the proposed decision, the 
regulations mandate that the 
agency shall obtain and include in 
the EIS information if it is “relevant 
to adverse impacts” and “essential 
to a reasoned choice among 
alternatives.”47 


Where the cost of obtaining such 
information is exorbitant, or where 
the information is important but not 
essential to the decision and “the 
means for obtaining it are beyond 
the state of the art,” the agency is 
required to “weigh the need for the 
action against the risk and severity 
of possible adverse impacts were 
the action to proceed in the face of 
uncertainty.’48 This important 
exhortation injects a new 
substantive balancing requirement 
into the agency decision-making 
process, and suggests that the 
agency could choose not to engage 
in an action solely on the basis of a 
lack of relevant information. At a 
minimum, if the agency proceeds 
with the action where relevant 
information is missing, the 
regulations require preparation of a 
worst case analysis which includes 
an assessment of the probability of 
the occurrence of that worst case.‘ 


Recommendations for the 
Practitioner 


The new regulations of the 
Council on Environmental Quality 
rewrite the existing administrative 
ground rules under the National 
Environmental Policy Act. They 
broadly define the scope of actions 
covered by the Act. They shift the 
focus of environmental analysis to a 
point very early in the decision- 
making process. They grant federal 
agencies very wide discretion in 
structuring the scope of their 


environmental analysis, allowing 
them to exclude categorically 
certain actions from any analysis 
whatsoever, and allowing them to 
further exclude certain aspects of a 
given action from any analysis 
beyond the initial environmental 
assessment. Finally, the new 
regulations vest unique power in 
the Council itself to act as an arbiter 
between agencies which disagree 
on the necessity for a given action. 

More than ever before, persons 
involved with actions which might 
be covered by the Act should make 
themselves heard within the 
appropriate agency at the earliest 
possible point. In addition, it is now 
much more important for such 
persons to coordinate closely with 
the Council at the outset of the 
decision-making process, and at 
each critical stage of the 
environmental analysis thereafter. 
In a variety of new ways, the 
Council’s new NEPA regulations 
make clear that he who hesitates is 
lost. 


! National Environmental Policy Act of 
1969, 42 U.S.C. §§4321-4347 (1976). 

2 42 U.S.C. §4332(2)(C). There has been 
much litigation during the last decade which 
seeks to define more clearly what is a “major 
federal action” which “significantly affects 
the quality of the human environment”: see 
discussion infra. 

3 42 U.S.C. $4342; see also 42 U.S.C. §4344 
for a more detailed list of the Council’s 
duties. 

4 Exec. Order No. 11,514, 3 C.F.R. 902 
(1970). 

540 C.F.R. §§1500-1500.14, at §1500.1, 
§1500.4; Exec. Order No. 11,514, §1, §2(d),3 
C.F.R. 902 (1970). 

® See, e.g., Calvert Cliffs’ Coordinating 
Committee v. AEC, 449 F.2d 1109 (D.C. Cir. 
1971). 

7 Exec. Order No. 11,991, §3(h), 3 C.F.R. 
123 (1978). 

8 Id., at §2(g). 

943 Fed. Reg. 55,978 (1978) (to be 
codified in 40 C.F.R. §§1500-1508). 

10 U.S. Const., art. II, §1, cl. 1; U.S. Const., 
art. II, §3. With respect to an agency such as 
the United States Army Corps of Engineers, 
an additional ground for allowing the 
President to mandate such regulations might 
be his power as Commander-in-Chief: U. S. 
Const., art. II, §2, cl.1. 

U.S.C. §4321. 

12 §1501.4(a); §1507.3(b)(2). 

13 There is no provision in the regulations 
for any public notice that an action has been 
categorically excluded from analysis. 
However, the regulations do require 
agencies to list actions which they intend to 
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exclude: §1507.3; §1508.4. 

14 §1501.4(c); §1501.4(e); §1501.7; §1508.22. 

18 §1501.7(a)(1), (2), (3), (4), (7). 

16 §1501.7(b)(1), (2). 

17 §1502.10; §1502.12; §1502.13; §1502.14; 
§1502.15; $1502.16. 

18 §1503.1. 

19 §1503.4. 

20 §1506.10. 

21 §1507.3; §1508.4. 

22 §1508.4. 

23 §1504. 

§1504.3. 

% §309 of the Clean Air Act expressly 
directs that the Administrator of the EPA 
refer matters to the Council if after a review 
of the EIS, he finds them environmentally 


30 §1508.27(a). 

31 §1508.27(b) (4), (5). 
32 §1508.27(b)(6), (7). 
33 §1508.27(b)(7). 

§ 1508.14. 


35 Compare Image of Greater San Antonio 
v. Brown, 570 F.2d 517 (5th Cir. 1978), with 
Jackson County, Mo. v. Jones, 571 F.2d 1004 
(8th Cir. 1978), aff McDowell v. 
Schlesinger, 404 F.Supp. 221 (W.D.Mo. 
1975). 

% Id. 


37 See, e.g., Kleppe v. Sierra Club, 427 U.S. 
390 (1976); Aberdeen & Rockfish R.R. v. 
Students Challenging Regulatory Agency 
Procedures, (SCRAP II), 422 U.S. 289, 320 
(1975); Scientists’ Institute for Public 
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Probably more than 99% of all the deeds 
recorded in this country are on locally 
printed forms which comply with local 
laws. But the form is not always the 
perfect answer for the deed, and it can 
sometimes even lead to problems. 
Chicago Title has published a paper 
which discusses some of these problem 
areas and offers suggestions on better 
deed draftsmanship. Entitled Deed 
Draftsmanship and Conveyancing, it’s 
yours for the asking. 

This is just one facet of our special 
service for attorneys, part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point of 
interest, we have more attorneys than any 
other organization in the country, outside 
of the government. 


Incidentally, Chicago Title has 
published papers for lawyers on a large 
number of real estate subjects; we’ll be 
featuring some of these in our advertising 
in the coming months. 
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Jury Trials and Punitive Damages 
in Shareholder Derivative Suits 


By James D. Wing 


Plaintiffs in shareholder 
derivative cases face serious 
obstacles. Minority shareholders 
frequently find themselves in the 
position of the proverbial 
mushroom—kept in the dark and 
fed fertilizer. As a consequence, the 
facts which must be assembled to 
present their case adequately are 
not within their personal 
knowledge but must be gleaned 
from the testimony and documents 
of the opposition. Typically, 
discovery efforts are met by 
dilatory objections, requests for 
protective orders on depositions, 
stonewalling witnesses, absent 
documents and a constantly shifting 
theory of defense. Because the 
plaintiff must prove most of his case 
through the testimony of his 
opponents, he does not have one of 
the key ingredients of a successful 
trial presentation—a convincing 
firsthand witness who can present 
the plaintiff's side of the case with 
force, sincerity and candor. 

When the plaintiff questions an 
insider transaction or raises other 
claims involving breach of 
fiduciary duty, the law assists him 
by imposing on the defendants the 
burden of proving the fairness of 
the transaction.!' However, where 
the claim is a simple legal claim for 
mismanagement, negligence and 
the like, the plaintiff has no such 
procedural aids. In either case, 
settlement is difficult because the 
defendants generally believe that 
the difficulty and expense of the 
litigation will be sufficient to 
prompt the plaintiff to settle 
cheaply. 

Thus, the plaintiff needs a way to 
make a derivative claim credible 
and to increase the defendant's 
exposure. This article argues that 
governing federal and applicable 
Florida law gives derivative 
plaintiffs precisely the same means 
of redress which they extend to 
small plaintiffs generally—the right 
to a trial by jury and, in a proper 
case, the right to claim punitive 
damages. 

One is frequently met with 
incredulous stares when he suggests 
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that a plaintiff in a shareholder 
derivative suit is entitled to a jury 
trial and to claim punitive damages. 
Yet, the former right appears 
guaranteed to derivative plaintiffs 
in the federal courts by the seventh 
amendment to the U.S. Constitution, 
at least with respect to strictly legal 
claims. There is no reason to believe 
that the Florida Constitution would 
be interpreted any differently. In 
addition, Florida law appears to 
extend the right to a jury not only to 
classic actions at law such as claims 
for waste, mismanagement and 
officer/director negligence, but 
also to cases seeking money 
judgments against corporate 
officials for breaches of fiduciary 
duty. Further, whenever the suit 
sounds in tort, punitive damages 
appear to be available. 


The Constitutional Right to 
Jury Trial 


In 1916, Mr. Justice Holmes, 
writing for the United States 
Supreme Court, affirmed the 
dismissal of a shareholder 
derivative suit brought in equity to 
recover treble damages under the 
Sherman Act.? Holding that 
Congress intended the Sherman 
Act’s treble damage penalty to be 
enforced through the verdict of a 
jury, Justice Holmes reasoned that 
the defendant’s right to a jury trial 
should not be taken away simply 
because the shareholder plaintiff 
could not persuade the corporation 
itself to bring the suit and, 
accordingly, was compelled to sue 
derivatively in equity. 

The next year, in United Copper 
Co. v. Amalgamated Copper Co., 
244 U.S. 261 (1917), the same Court 
refused to permit a shareholder to 
bring a derivative Sherman Act 
treble damage claim in an action at 
law. The Court stated that a 
shareholder did not have standing 
to sue at law ona corporate cause of 
action. The treble damage action 
was seen as a strictly legal pro- 
ceeding which only the corporation 
could bring.’ Although neither of 
these decisions considered the 
constitutional overtones to the 


corporation, 
honking & 
business low 


question, they did highlight the 
problem: Is a derivative suit 
seeking money damages—and 
punitive damages at that—an 
action at law or a suit in equity? 

The issue was resolved in Ross v. 
Bernard, 396 U.S. 534 (1970). Over 
a strong dissent by three justices, 
the majority opinion drew a 
distinction between: (a) the 
equitable nature of the derivative 
suit as a procedural device 
permitting the assertion by 
individual shareholders of 
corporate claims; and (b) the nature 
of the relief demanded. The Court 
held that the right to a jury trial 
“attaches to those issues in 
derivative actions as to which the 
corporation, if it had been suing in 
its own right would have been 
entitled to a jury.” (at 735). 

Thus, under the seventh 
amendment to the United States 
Constitution,‘ derivative plaintiffs 
seeking to recover on purely legal 
claims such as ordinary breach of 
contract, negligence and the like, 
are triable by jury as a matter of 
right. Ross v. Bernard left open the 
question of whether claims for 
money damages arising from an 
alleged breach of fiduciary duty are 
similarly triable by a jury as a 
matter of right. It did, however, lay 
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down the theoretical framework in 
which the question was to be 
discussed: Was the right to jury trial 
in such cases a function of the relief 
sought (judgment for money 
damages as opposed to strictly 
equitable remedies such as 
injunction, accounting and the like) 
or was it a function of the historical 
source of the duty (historic legal 
rights as opposed to fiduciary 
duties imposed by equity courts)? 


Punitive Damages in 
Derivative Suits 


Closely allied to the issue of jury 
trial is the question of punitive 
damages. While some jurisdictions 
permit the award of punitive 
damages in _ sstrictly equitable 
proceedings,® no Florida authority 
has been found permitting a court 
to award punitive damages when it 
sits as a trier of fact in a case 
involving only equitable claims.® 
Thus, the question of whether a 
derivative suit which seeks money 
damages is an action at law or a suit 
in equity appears determinative of 
whether punitive damages may be 
recovered. 

This question recently 
considered by the Second District 
Court of Appeal in Fernandez v. 
Green.’ A corporation in which the 
plaintiffs held a minority interest 
sold its assets to a third party. As 
part. of the transaction, the 
controlling shareholders and 
officers obtained employment and 
noncompete agreements for 
themselves. The plaintiffs attacked 
this aspect of the transaction, 
alleging that the amounts to be paid 
under the contract were 
unreasonable and constituted an 
unlawful bonus or personal profit to 
these individuals in violation of 
their duty of loyalty to the 
corporation. The plaintiffs’ 
complaint requested money 
damages against the defendants in 
an amount equal to the alleged 
unlawful compensation and 
punitive damages for breach of 
their fiduciary duties. In the 
alternative the complaint also 
prayed for a variety of equitable 
remedies. However, nothing in the 
case indicated that the money 


damage remedy was inadequate. 

The defendants moved to strike 
the plaintiffs’ demand for punitive 
damages on the grounds that the 
suit was a derivative suit and 
therefore an equitable proceeding 
in which punitive damages could 
not be awarded. The Circuit Court 
for Hillsborough County disagreed 
and held that the plaintiffs’ 
complaint was in fact a suit for 
money damages and was therefore 
an action at law. 

The defendants immediately 
appealed to the Second District 
under former Florida Appellate 
Rule 4.2, which permitted 
interlocutory appeals in equity 
suits. The court granted plaintiffs’ 
motion to dismiss the appeal, 
holding the action to be one at law. 

The Second District’s holding is 
supported by a class action case, 
City of Deerfield Beach v. Ocean 
Harbor Assn., 348 So.2d 1192 (Fla. 
4th D.C.A. 1971). In Deerfield, a 
condominium association and an 
individual brought suit for money 
damages on behalf of a class of 
condominium unit owners. The 
defendant filed a motion for 
summary judgment which was 
denied and then took an 
interlocutory appeal. The plaintiff 
moved to dismiss the appeal on the 
ground that the action was at law, 
not in equity, and that an 
interlocutory appeal from the order 
was improper. As in Fernandez v. 
Green, the defendant argued that 
the proceeding was in equity 
because it was a class action. The 
Fourth District disagreed and 
dismissed the interlocutory appeal 
for lack of jurisdiction. Even 
though the class action device was 
being employed as a matter of 
procedure, the action was held to 
be at law because a judgment for 
money damages was being sought. 

The implications of Fernandez 
and Deerfield are obvious. In both 
cases, the plaintiffs depend upon 
historic equity procedures to get 
into court in the first place. But in 
terms of substantial rights — the 
right to a jury trial and to punitive 
damages — the nature of the relief 
demanded, not the procedural 
mechanism by which the claim is 
asserted, is dispositive. Further, the 
Fernandez ruling implies that if a 
money judgment is sought, the 
action is deemed to be at law even 
though the duty allegedly violated 
is the breach of a fiduciary duty.® 


A practitioner presented with a 
shareholder derivative suit should 
not assume that the matter is strictly 
equitable. Nor should he assume 
that his client is necessarily limited 
to arecovery of his pro rata portion 
of compensatory damages as 
determined by a possibly 
conservative judge. Rather, if the 
corporation has a tenable claim for 
money damages, the practitioner 
should consider demanding a jury 
and, if the case involves tortious 
conduct, including breach of 
fiduciary duty or other willful acts, 
he should consider a claim for 
punitive damages. o 


! Orlando Orange Groves Co. v. Hale, 144 . 
So. 674 (Fla. 1932); Chipola Valley Realty 
Co. v. Griffin, 115 So. 541 (Fla. 1927). 

2 Fleitmann v. Wellsbach Street Lighting 
Company of America, 240 U.S. 27 (1916). 

3The dilemma posed by these two 
decisions was subsequently resolved as a 
matter of federal law by the merger of law 
and equity in the Federal Rules of Civil 
Procedure: Fanchion & Marco Inc. v. 
Paramount Pictures Inc., 202 F.2d 731 (2d 
Cir. 1953). 

4 The right to a jury trial is recognized by 
the Florida Constitution: FLa. Const. art. I, 
§22. 

5 Russell v. Truitt, 554 S.W. 2d 948 (Tex. 
Civ. 1977); Headworth v. Chapman, 192 
N.E. 2d 649 (Ind. App. 1963); IHP Corp. v. 
210 Central Park South Corp., 12 N.Y. 2d 
329, 239 N.Y. Sup. 2d 547, 189 N.E. 2d 812 
(1963); Anno: 48 ALR 2d 955 (1956); 22 Am. 
Jur. 2d Damages §239, p. 372 (1965); Anno. 
67 ALR 3d (1975). 

§ Orkin Exterminating Co. of South Florida 
Inc. v. Truly Nolen, Inc., 117 So.2d 419 (Fla. 
3d D.C.A. 1960); R.C. #17 Corp. v. 
Korenblit, 207 So.2d 296 (Fla. 3d D.C.A. 
1968); Lee v. Watsco, Inc., 263 So.2d 241 
(Fla. 3d D.C.A. 1972); Glusman v. 
Lieberman, 285 So.2d 29 (Fla. 4th D.C.A. 
1973); Susman v. Schuyler, 328 So.2d 30 (Fla. 
3d D.C.A. 1976). 

7 Appeal No. 78-93 (unpublished) decided 
May 15, 1978 (cert. denied, January 24, 
1979). 

8 Both derivative suits and class actions are 
procedural devices created by equity to 
aggregate numerous claims in one 
proceeding. Indeed, as stated in Ross v. 
Bernard, “derivative suits have been 
described as one kind of ‘true’ class action.... 
We are inclined to agree with the 
description, at least to the extent it 
recognizes that the derivative suit and the 
class action were both ways of allowing 
parties to be heard in equity who could 
not speak at law.” 

9 The Fernandez and Deerfield decisions 
are supported by at least three decisions in 
other jurisdictions: Charles v. Epperson & 
Co., 137 N.W. 2d 605 (Iowa 1965); Holden v. 
Construction Machinery Co., 202 N.W. 2d 
348 (lowa 1972); Mills v. Withers, 483 S.W. 
2d 339 (Tex. Civ. App. 1972). 
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Insanity as a Defense in Florida 


By Steven G. Brady 


Before the middle of the 19th 
century, the law pertaining to 
insanity as a criminal defense was 
somewhat unclear. However, in 
1843, an event took place which was 
instrumental not only in clarifying 

.the existing case law but also in 
setting a precedent which is still in 
effect today. That event was the 
murder of Edward Drummond by 
a Scotsman, Daniel M’Naghten. 
Suffering from delusions that he 
was being persecuted by 
government officials, M’Naghten 
decided to kill the prime minister of 
England, Sir Robert Peel. 
Positioning himself outside Peel’s 
home, he watched as Drummond, 
who was Peel’s private secretary, 
left the house. M’Naghten, 
believing Drummond to be Peel, 
‘shot and killed him. M’Naghten was 
tried and found not guilty by reason 
of insanity. 

Enraged by the verdict, Queen 
Victoria commanded all 15 judges 
of England to appear before the 
House of Lords in an effort to 
ameliorate the confusion of case 
law surrounding the defense of 
insanity. In response to questions 
posed to them by the House of 
Lords, the judges announced a new 
guideline to be used in determining 
legal insanity. This test, which has 
since become known as_ the 
M’Naghten Rule, states that: 

[I]t must be clearly proved that, at the time 
of the committing of the act, the party 
accused was labouring under such a defect 
of reason, from disease of the mind, as not to 
know the nature and quality of the act he was 


doing; or, if he did know it, that he did not 
know he was doing what was wrong.! 


The Florida Supreme Court, in 
Davis v. State,? declared this Rule, 
also knownas the “right and wrong” 
test,5 the standard to be used in this 
state for determining the 
responsibility of a person for his 
criminal acts. The M’Naghten Rule 
remained basically unchanged in 
Florida until recently modified by 
Wheeler v. State‘ This case 
adopted as the new and revised test 
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the version set forth in the Standard 
Jury Instruction on Insanity which 
had been authorized one year 
earlier by the Florida Supreme 
Court.5 The jury instruction and 
new test reads as follows: 

The law does not hold a person criminally 
accountable for his conduct while insane, 
since an insane person is not capable of 
forming the intent essential to the 
commission of a crime. A person is sane and 
responsible for his crime if he has sufficient 
mental capacity when the crime _ is 
committed to understand what he is doing 
and to understand that his act is wrong. If at 
the time of an alleged crime a defendant was 
by reason of mental infirmity, disease or 
defect unable to understand the nature and 
quality of his act or its consequences or, if he 
did understand it, was incapable of 
distinguishing that which is right from that 
which is wrong, he was legally insane and 
should be found not guilty by reason of 
insanity. 

Insanity may be permanent, temporary or 
may come and go. It is for you to determine 
the question of the sanity of the defendant at 
the time of the alleged commission of the 
crime.® 


The Wheeler decision broadened 
the M’Naghten Rule to include 
persons who, because of a mental 
infirmity or defect, are unable to 
distinguish between right and 
wrong with regard to the act in 
question. Previously, only a person 
afflicted by mental disease could 
rely on insanity as a defense to a 
criminal act. This new compre- 
hensiveness, which covers 
everything from an organically- 
based illness to subnormal 
intelligence,’ allows a more liberal 
use of insanity as a defense by 
accused persons.® 

Contained in both the old and 
new tests are a couple of phrases 
which require some explanation. 
The first one, “nature and quality of 
his act or its consequences,” refers 
to the ability of the accused to 
comprehend his actions. For 
example, a person is relieved of 
criminal responsibility if he 
believes he is swatting a fly when in 
actuality he is beating someone 
over the head with a club. 

The second term, “was incapable 


criminal law 


of distinguishing that which is right 
from that which is wrong,” has 
created a great deal of controversy 
in its application.’ Some cases in 
other jurisdictions have interpreted 
it to mean that a person did not have 
the requisite criminal intent if he 
erroneously thought the act was 
legal.'!° However, in Florida a 
person is deemed to lack intent only 
if he was unaware that the act was 
morally wrong.!! In other words, 
the accused is usually held not to 
know right from wrong if he 
commits a wrongful act without 
being conscious that the act is 
contrary to accepted standards of 
morality. 

Other tests for insanity are 
regularly suggested as a 
supplement or alternative to the 
M’Naghten Rule, but they have 
been consistently rejected. One of 
the favorites urged for acceptance 
in Florida courts is “irresistable 
impulse,”!? also known as “moral 
insanity.”" This test would relieve 
the accused of criminal 
accountability by proving that even 
though he knew the act was wrong 
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he could not refrain from doing it.'4 
The Second District Court of 
Appeal, in Reid v. Florida Real 
Estate Commission, attempted to 
adopt this doctrine, but a 
subsequent decision in Van Eaton 
v. State!® made it clear that the 
Florida Supreme Court did not 
approve of Reid and that the 
“irresistable impulse” rule would 
not be followed in this jurisdiction. 

“Emotional insanity,” which is 
described as that which results from 
anger, hatred, revenge, jealousy, 
etc. is also not recognized in 
Florida.'7 Cases have held that a 
person who commits a criminal act 
because of “emotional insanity” 
may still be convicted.'8 


Procedure 


The procedure is to be followed 
for utilizing the defense of insanity 
is set out in Florida Rule of Criminal 
Procedure 3.210. Once it has been 
decided that the defense of insanity 
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is to be relied upon by the 
defendant, it is incumbent on 
counsel to give written notification 
of such defense to the court and 
state attorney’s office.!® Failure to 
give advance written notice will 
result in the inadmissibility of any 
evidence offered by the defendant 
for the purpose of establishing 
insanity.” 

Counsel may wish to comply 
with the notice requirement by 
consolidating it with a written plea 
of not guilty. The plea can be in the 
form of “not guilty by reason of 
insanity” but this is not essential. A 
simple plea of “not guilty,” coupled 
with the notification of intent to rely 
on the defense of insanity, is 
sufficient. 

If the written notice is given 
before or at arraignment, the court 
will order the defendant to file, 
within such time as may be fixed by 
the court, a statement of particulars 
specifying as nearly as he can the 
nature of the insanity he expects to 
prove.”! This requirement may be 
satisfied by stating the opinion of 
the examining expert as to the type 
of disorder suffered by the 
defendant. 

The defendant must also disclose 
in the statement of particulars the 
names and addresses of the 
witnesses by whom he expects to 
prove his insanity.22 The list of 
witnesses should include both 
expert and nonexpert witnesses.”° 
The prosecution is also required to 
furnish the defendant with the 
names and addresses of rebuttal 
witnesses: the failure to do so may 
preclude the use of these witnesses 
at trial.?4 

Once the statement of particulars 
is filed, the court, upon motion by 
the prosecution, may appoint from 
one to three disinterested, qualified 
experts to examine the defendant in 
regard to his sanity at the time of the 
alleged offense and subsequent 
thereto.> If any of the court- 
appointed experts determine that 
your client was legally insane 
during the commission of the crime 
it might be possible to persuade the 
judge to call them as the court’s 
witnesses, thereby preserving your 
right to first and last closing 
argument (assuming you present 
no evidence other than the 
defendant’s own testimony). The 
appointment of these experts by the 
court does not prevent either the 
prosecution or the defense from 


calling their own expert witnesses 
during the trial. 

If the defendant is incarcerated 
and the court finds that the 
examination cannot be conducted 
unless he is confined, it may order 
the defendant taken into custody 
for purposes of the examination. 
During examination by the court- 
appointed experts, the defendant 
cannot invoke the right against self- 
incrimination, but must give 
testimonial response to questions 
asked by the experts.27 These 
experts, however, may not testify at 
the trial as to the facts about the 
crime or admissions made by the 
defendant to them unless such 
inquiry is opened by defense 
counsel.?8 Also, when experts are 
hired by defense counsel to assist in 
the preparation of an_ insanity 


_ defense, but not as witnesses, the 


prosecution may not call them as 
state witnesses during the trial.29 

When the issue of insanity arises 
just prior to commencement of the 
trial, affording the defendant no 
opportunity to give advance 
written notice to the court and the 
prosecution, the court in_ its 
discretion may allow the defendant 
an additional 10 days in order to 
provide such notice.** It should be 
noted, though, that the period for 
speedy trial is extended by at least 
60 days,*! presumably to allow time 
for the defendant to be examined 
by court-appointed experts if so 
requested by the prosecution. 

If the defense of _ insanity 
becomes apparent for the first time 
after the trial has begun, defense 
counsel should move for a mistrial 
which may be granted by the court 
upon a showing that it would be in 
the interests of justice.*2 Since the 
mistrial is granted pursuant to a 
motion by the defendant, a second 
trial does not constitute double 
jeopardy. Again, speedy trial is 
extended for at least 60 days.*4 

For a short period of time, F.S. 
§918.01755 established a bifurcated 
trial system in which the issue of 
guilt was to be decided during the 
first phase of the trial while the issue 
of insanity was to have been 
resolved in the second phase. This 
procedure, however, was held to be 
a violation of the accused’s right to 
due process by the Florida 
Supreme Court in Boyd v. Green.* 
The statute was declared 
unconstitutional due to the fact that 
in Florida the defense of insanity 
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specifically contemplates the lack 
of criminal intent.” Under the 
bifurcated trial system, the 
defendant was precluded from 
introducing any evidence of 
insanity during the guilt 
determination phase of the trial. 
Because of this prohibition the 
defendant was unable to rebut the 
presumption of intent which, in 
effect, relieved the prosecution 
from having to prove intent beyond 
a reasonable doubt.** 


Proving Insanity 


Whether or not the accused who 
claims insanity was capable of 
forming criminal intent is a question 
of fact, not of law, and therefore 
falls within the province of the 
jury.*® Of course, in a nonjury trial, 
the judge would be the trier of 
fact: 

Because sanity is the normal 
condition of a person,‘! there exists 
in Florida a presumption that every 
person is sane.42 The burden of 
overcoming this presumption of 
sanity is on the defendant.* This 
may be accomplished by 
introducing any evidence tending 
to show that the accused did not 
know the nature and quality of his 
act or did not know it was wrong. 
Although one Florida case has 
seemingly held that the accused 
may rebut the presumed sanity by a 
mere preponderance of the 
evidence,** the law is well settled 
that the evidence must actually be 
sufficient to raise a reasonable 
doubt as to the defendant’s sanity. 

Conversely, a person who has 
been adjudicated insane prior to the 
alleged offense is presumed to be 
legally insane at the time of the 
offense.** The prior adjudication 
may stem from either a criminal or 
civil proceeding. Therefore, the 
presumption of insanity attaches to 
the accused once he has been 
committed under a civil action 
(“Baker Acted”),‘” or found legally 
insane under the M’Naghten Rule. 

The prosecution thus has the 
burden of overcoming the 
presumption of insanity by either 
showing the defendant’s sanity was 
judicially restored prior to the 
criminal act or by introducing 
competent evidence wnich 
establishes beyond a reasonable 
doubt the defendant’s sanity at the 
time of the alleged offense.** A 
mere discharge from a mental 
institution is not considered a 
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judicial restoration of sanity. 

Cases have conflicted in regard 
to the longevity of the presumed 
insanity. In Hixon v. State® it was 
stated that before the defendant 
could rely on the presumption of 
insanity he had to first show that the 
finding of insanity was made just a 
short period prior to the 
commission of the criminal act. 
However, in Wells v. State,*! it was 
held that even though the offense 
occurred approximately 20 years 
after the defendant had been 
certified insane, he was still 
presumed to be insane. 

Evidence which establishes the 
sanity or insanity of the defendant 
may be in the form of testimony 
from either expert or nonexpert 
witnesses. Whether or not a witness 
qualifies as an expert is a decision 
reserved for the court.52 The expert 
witness may testify to his opinion 
concerning the defendant’s mental 
condition based upon examination, 
observation and tests of the 
defendant.** He may also give his 
opinion based upon hypothetical 
questions propounded by 
counsel.54 

Regarding nonexpert testimony, 
it was stated in Hixon v. State that: 
In a criminal prosecution, a lay or nonexpert 
witness may be permitted to give an opinion 
regarding the sanity or insanity of the person 
whose mental condition is in issue, but he 
cannot express general opinions as to sanity 
nor give opinions independant of facts and 
circumstances within his knowledge. The 
opinion, rather is to be given after the 
witness has testified with regard to 
appearances, actions, and conduct of the 
person whose sanity is being investigated; 
and such a witness must testify from 
personal knowledge and observation. Thus, 
a nonexpert witness who bases his testimony 
upon relevant facts and circumstances 


known to and detailed by him may give an 
opinion as to sanity.> 


Any conflicts which might arise 
from the testimony regarding the 
issue of insanity are resolved by the 
trier of fact.** It is not mandatory 
for the jury to accept the opinion of 
an expert witness over the 
testimony of a nonexpert witness. 
In French v. State™ a conviction 
was upheld where the jury chose to 
believe three lay witnesses who 
testified that the defendant 
appeared sane during the 
commission of the crime instead of 
the opinion of two expert witnesses 
that the defendant was insane. 

The defendant is entitled, if he so 
requests, to have the jury instructed 
that the expert’s opinion does not 
automatically negate the opinion of 
nonexpert witnesses.** 


After Acquittal 


According to F.S. §394.901,5° 
which became effective October 1, 
1979, an acquittal by reason of 
insanity does not automatically 
result in the acquitee being released 
or involuntarily hospitalized. A 
hearing is conducted by the court to 
determine if the defendant’s release 
would be “manifestly dangerous to 
himself or others.” The burden is 
on the acquitee to prove by a 
preponderance of the evidence that 
he is not manifestly dangerous to 
himself or others.®! 

The “manifestly dangerous” test 
enunciated in the new statute 
replaces the “likely to injure himself 
or others” criteria for commitment 
set forth in Fla.R.Crim.P. 
3.210(e)(9).® In Hill v. State® the 
term “manifestly dangerous” was 
described as contemplating the 
acquitee causing not only physical 
or emotional injury but also injury 
to property or other societal 
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interests. Thus, it seems to 
encompass persons who are not 
likely to injure others but are still 
considered to be dangerous. 
Needless to say, fewer acquittees 
will be released under this new 
standard for commitment. If your 
client is hospitalized, the procedure 
to be followed for his release after 
commitment is outlined in F.S. 
§394.901 (4) 

The court, upon request of the 
defendant, must instruct the jury 
before it retires to deliberate as to 
the just-mentioned consequences of 
a verdict of not guilty by reason of 
insanity.® 

In conclusion, it is important to 
remember that the modified 
M’Naghten Rule is not a test for 
detecting mental illness; rather, it is 
a list of conditions which is used to 
determine the ability of the accused 
to formulate the criminal intent 
necessary for conviction.** This 
distinction between the legal and 
medical definition of insanity 
should be pointed out to the 
examining expert and emphasized 
to the trier of fact. 

Keep in mind, also, that insanity 
as a defense concerns itself with the 
defendant’s mental condition 
during the commission of the 
offense and not at the time of trial. 
Competency to stand trial and the 
defense of insanity are entirely 
separate concepts and should not 
be confused with one another. 

Although the M’Naghten Rule 
remains under constant attack for 
being too restrictive,” it appears 
that it will remain viable in Florida 
for many more years. This article, 
hopefully, will serve as a 
foundation upon which counsel can 
effectively build a defense of 
insanity for his client. o 
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Proper Cause and Reappointment of 


Nontenured Teachers 


By William G. Law, Jr. 


The statutory right of public 
employees to collectively bargain 
with their respective employers has 
led to numerous agreements 
between teachers’ groups and 
school boards. Such agreements 
may contain a just or proper cause 
provision which must be satisfied, 
by means of arbitration, if 
necessary, prior to the nonrenewal 
of ateacher’s employment contract. 
Although these agreements may 
specifically define proper cause, 
many adopt only the general 
definition that proper cause means 
what a reasonable person would 
find sufficient, thus creating an 
objective standard of evaluation.'! 

In recent years the courts of 
various jurisdictions have had 
occasion to determine whether a 
collective bargaining agreement 
between a school board and a 
teachers’ association can provide a 
proper cause requirement for the 
nonrenewal of nontenured 
teachers’ contracts.2 In 1978, 
Florida’s Second District Court of 
Appeal addressed this issue in Lake 
County Education Association v. 
School Board of Lake County.* The 
Lake County decision limited the 
scope of collective bargaining 
agreements with regard to 
reappointment of nontenured 
teachers and denied school boards 
the power to enter agreements 
which would require a showing of 
proper cause for failure to rehire 
nontenured teachers.‘ This column 
will discuss recent decisions 
concerning the validity of such 
proper cause provisions, paying 
particular attention to the Lake 
County decision. Resolution of this 
issue involves statutory interpreta- 
tion and a balancing of public 
policy arguments for and against 
the validity of such proper cause 
provisions. 


Limited Protection 


Historically, school boards have 
been entitled to dismiss nontenured 
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teachers for cause, or for no cause at 
all.5 Nontenured teachers had no 
right to a hearing or explanation 
from a board concerning the 
reasons for their dismissal.§ In 1972, 
however, the United States 
Supreme Court, in Board of 
Regents v. Roth,’ recognized that 
under certain circumstances the 
dismissal of a nontenured teacher 
would violate the teacher’s 
property or privacy rights. If a 
nontenured teacher could establish 
an implied promise of continued 
employment, then a_ property 
interest would be created granting 
the teacher procedural due process 
protection under the fourteenth 
amendment. Also, a privacy right 
would be violated if a dismissal was 
carried out in such a manner as to 
injure the teacher’s reputation. Due 
process would then grant the 
teacher an opportunity to rebut the 
charges.® 


In Perry v. Sinderman,'® the 
companion case to Roth, the 
Supreme Court stated that the 
government could not deny a 
benefit to a person ona basis which 
would infringe upon a constitution- 
ally protected interest, particularly 
the right to freedom of speech.!! 
Considering the limited protection 
thus afforded nontenured teachers, 
a collective bargaining agreement 
which required proper cause for 
their dismissal would drastically 
increase their rights. 


Several jurisdictions have upheld 
the validity of contracts requiring 
proper cause for nonrenewal of 
nontenured teachers.'? In Board of 
Education v. Philadelphia 
Federation of Teachers, Local 3" 
the Pennsylvania Supreme Court 
upheld a proper cause provision, 
stating that the public policy as 
expressed by the legislature 
strongly favored arbitration as a 
means of settling labor disputes in 
the public sector.'* In Danville 
Board of School Directors ov. 


lobor law 


Fifield'® the Vermont Supreme 
Court stated that a school board 
was authorized to negotiate with 
regard to the economic conditions 
of employment and that a proper 
cause provision for the nonrenewal 
of nontenured teachers contracts 
was an economic condition of 
employment.'® 

Other jurisdictions have 
invalidated the proper cause 
provision, holding that a school 
board may not contractually 
restrict its power to rehire 
nontenured teachers unless it does 
so with statutory approval.'”? The 
New York Court of Appeals, in 
Cohoes City School District v. 
Cohoes Teachers Association,"® 
held that a collective bargaining 
agreement provision which 
prohibited termination of 
employment at the conclusion of a 
teacher’s probationary period 
without just cause was unenforce- 
able because it was contrary to 
public policy. The power and 
authority to select teaching 
personnel is vested solely in the 
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school board and must be exercised 
for the benefit of the student.' 
Relying on Cohoes and other 
decisions, the Second District in 
Lake County, held that such proper 
cause requirements were invalid. 
The Lake County School Board 
and the Lake County Education 
Association entered into a collective 
bargaining agreement granting an 
arbitrator the power to determine 
whether school board policy was 
being equitably applied to the 
members of the association.2° The 
agreement provided that the school 
board was solely responsible for the 
evaluation of teacher performan- 
ces, and that no teacher should be 
dismissed from employment 
except for reasons which 
constituted proper cause.?! The 
school board decided not to rehire a 
nontenured teacher. Objecting to 
this decision, the teacher filed a 
grievance which proceeded to 
arbitration. The arbitrator 
determined that the evidence 
presented did not support a proper 
cause dismissal and ordered the 
school board to offer the teacher an 
employment contract.22 The 
arbitrator’s decision was vacated by 
the circuit court and the Second 
District Court of Appeal affirmed 
the circuit court, holding that 
pursuant to F.S. §230.23(5) (1975),23 
a school board had no authority to 
include in a collective bargaining 
agreement a _ provision which 
provided that a nontenured teacher 
could only be denied reappoint- 


ment upon grounds constituting 
proper cause.*4 


Collective Bargaining Agree- 
ments 


The major issue in cases 
considering the proper cause 
provisions may be stated in terms of 
whether a_ school board can 
properly delegate to an arbitrator a 
function which the legislature has 
granted solely to the school board. 
When courts have decided the 
validity of a proper cause provision, 
they have attempted to ascertain 
the intent of the legislature as 
expressed by statute. Interpreta- 
tions which find the proper cause 
provision invalid have been based 
on findings that the specific 
language vesting the responsibility 
for rehiring nontenured teachers in 
the school board superseded the 
broader language authorizing 
school boards to collectively 
bargain with teachers’ associa- 
tions”® 

The Lake County court indicated 
that Florida statutory law granted 
only the school board the power to 
dismiss its employees.?’ This was an 
exclusive power vested in the 
school board; therefore, the proper 
cause provision in the collective 
bargaining agreement necessarily 
limited the exclusive authority of a 
school board. The proper cause 
provision limited a school board’s 
authority because the scope of 
judicial review of an arbitrator’s 
decision is extremely narrow,” and 
because the arbitrator was the sole 
and final judge of the evidence 
presented at the hearing.?® Thus the 
practical effect of the proper cause 
provision was to grant the arbitrator 
final authority concerning 
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reappointment of nontenured 
teachers.*° The court noted that it 
was not dealing with the question of 
whether a proper cause provision 
with respect to the discipline and 
discharge of a nontenured teacher 
during the contract period might be 
the proper subject of a collective 
bargaining agreement.’! Also, the 
decision did not concern an 
agreement providing for 
procedures to be followed by a 
school board in evaluating the 
performance of nontenured 
teachers.*2 

Some courts, however, have 
developed statutory interpretations 
which enable them to uphold the 
validity of proper cause provisions. 
The court in Philadelphia 
Federation of Teachers noted that 
the Pennsylvania Public School 
Code provided that the board 
could dismiss its employees for 
reasons of incompetency, 
intemperance, neglect of duty, 
violation of school laws or other 
improper conduct.** The court 
construed the proper cause 
provision of the collective 
bargaining agreement to allow 
dismissal only for those grounds 
specifically enumerated in the 
Public School Code.*4 Thus, the 
proper cause provision did not 
prohibit the board from adopting 
and enforcing regulations with 
regard to rehiring nontenured 
teachers. The court found the 
provision did not constitute an 
invalid delegation of a board 
responsibility because the 
Pennsylvania statutes expressly 
mandated arbitration as the method 
of settling disputes arising out of the 
collective bargaining agreement.*® 
The court concluded that the 
proper cause provision was legal 
because it did not violate any state 
statute. 


In Fifield, the Vermont Supreme 
Court, which upheld the proper 
cause provisions, was faced with a 
Vermont statute which authorized a 
school district to hire and dismiss 
teachers.** The court disposed of 
the board’s claim of an invalid 
delegation of authority to an 
arbitrator, merely stating that such 
a delegation did not concern the 
rights of a board to hire and dismiss 
teachers.*” The court then based its 
decision upon the contractual rights 
of the parties and found renewal of 
a contract to be an economic 
condition of employment.** Since 
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the board was authorized to 
bargain with the association 
concerning economic conditions of 
employment, the proper cause 
provision was valid. The court also 
stated that when a school board 
enters a_ collective bargaining 
agreement, it is presumed that it did 
so with legal advice and due 
deliberation, and that the board 
possessed the power to negotiate 
with respect to the various items 
contained in the agreement.*® 
Therefore, when a board wishes to 
assert that it lacked the power to 
agree to any particular item of the 
agreement, it has the burden of 
demonstrating the existence of a 
specific provasion denying it such 
power. 

Courts faced with determining 
the validity of such proper cause 
agreements are confined by the 
language of their individual state 
statutes. Any comparison of the 
various decisions must consider 
statutory distinctions as a basis for 
explaining contradictory results. 

An analysis of the statutory 
distinctions between Pennsylvania 
and Florida provides a rational 
basis for explaining the contrary 
conclusions reached by these two 
jurisdictions. The Florida Statutes 


do not limit the grounds on which a 
nontenured teacher may be 
dismissed‘! as does the Pennsy]l- 
vania School Code — therefore the 
Lake County court had no statutory 
basis from which it could have 
reasoned a decision similar to the 


Pennsylvania court’s. The 
Pennsylvania court, however, 
placed special emphasis upon a 
statute requiring arbitration as a 
solution to disputes arising out of 
the interpretation of the collective 
bargaining agreement.*? 

The conflicting decisions 
between the Vermont and Florida 
courts, however, cannot be 
explained on the basis of statutory 
distinctions. The Florida Statutes 
contain provisions similar to the 
Vermont Statutes. F.S.§230.23(4) 
(1975)43 enables a school board to 
hire and dismiss teachers. Also, 
$447.309 (1975), provides that the 
bargaining agent for the employees 
and the public employer “shall 
bargain collectively in the 
determination of wages, hours and 
terms and conditions of 
employment of the public 
employees, within the collective 
bargaining unit.” 
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Thus, the Florida and Vermont 
Statutes are almost identical, and do 
not provide a justification for the 
contrary decisions of the two 
jurisdictions. Assuming that 
arbitration does pass to an 
arbitrator the ultimate authority in 
renewing a teacher’s contract, it is 
difficult to understand how the 
Vermont court concluded that such 
a provision does not interfere with 
the board’s responsibility to hire its 
teachers. Unfortunately, the 
Vermont court did not explain why 
the provision does not interfere 
with this responsibility. The 
Vermont court, however, did refer 
to the Vermont Municipal Labor 
Relations Act,‘4 as indicative of 
both a judicial and legislative trend 
toward arbitration as a preferred 
method of dispute settlement.* 
This preference for arbitration may 
have had a significant impact upon 
the Vermont court. 


Public Policy Arguments 


The public policy argument 
which supports the proposition that 
the school board should have the 
ultimate responsibility in rehiring 
nontenured teachers is founded 
upon an understandable desire to 
provide a better educational 
system.‘* The purpose of the school 
system is to improve the 
educational system for the benefit 
of the student.*? To better achieve 
this goal, the school board should 
have flexibility in its operation. 
Granting the school board sole 
discretion in refusing to rehire 
nontenured teachers will enable the 
board to terminate the employment 
of unqualified teachers whose 
continued employment would not 
be in the best interests of the 
school.*® The board must have such 
discretion during the probationary 
period of employment because it 
will lose its discretion once the 
teacher gains the protection of the 
tenure statutes. 

On the other hand, there are 
strong public policy arguments 
which support a finding that proper 


cause provisions are legal. 
Generally, there is a strong policy in 
favor of arbitration as a means of 
avoiding devastating strikes, 
particularly with regard to public 
sector labor disputes.*! There is no 
reason to suspect that a school 
board is any more qualified than an 
experienced, professional 
arbitrator at making reappointment 
decisions.*2. Further, without a 
proper cause provision, the school 
board will function as both the 
prosecutor and judge of a teacher’s 
performance. Teachers _ instinc- 
tively oppose allowing school 
boards to function in these dual 
roles.*? Finally, it is possible that the 
proper cause provisions will 
improve the educational system 
because it will force the board to 
make uniform decisions based 
upon the merits of a _teacher’s 
performance. 


Conclusion 


The Lake County court held that 
a school board lacks the authority to 
enter a collective bargaining 
agreement which requires proper 
cause for failure to rehire 
nontenured teachers. The rationale 
for the holding was that the school 
board is vested with the 
responsibility for rehiring, and such 
a proper cause provision would 
invalidly pass this responsibility to 
an arbitrator. The court, however, 
failed to indicate why the statutory 
interpretation adopted by the 
Vermont Supreme Court in Fifield 
was not persuasive. Further the 
court failed to indicate why the 
public policy considerations 
denying a proper cause provision 
outweighed those policy 
considerations favoring such a 
provision. 

If teacher associations in Florida 
desire such a proper cause 
provision, their only recourse will 
be through statutory change. 
Teacher associations can gain some 
protection for nontenured teachers, 
however, through a_ collective 
bargaining agreement which 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FL 33901 


(813)334-0810 
If no ans. call (813)334-1338 


a 
4 
{| 
{ 
171 


LABOR LAW 


provides for procedures to be 
followed by school boards in 
evaluating the performance of 
nontenured teachers. This 
evaluation would be a critical factor 
in determining whether a 
nontenured teacher is reap- 
pointed. A set of procedures 
would ensure uniformity in the 
evaluation process while still 
entrusting the school board with the 
ultimate authority in rehiring.*> An 
arbitrator would have authority to 
determine if the school board 
complied with the evaluation 
procedures. If the school board 
failed to comply, the arbitrator 
could order reappointment for the 
purpose of allowing the school 
board to make a proper 
evaluation.5® The Lake County 
court indicated that a school board 
would have the authority to enter an 
agreement with regard to 
procedures of evaluation. The court 
stated that several of the cases cited 
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in support of its holding were 
careful to point out that school 
boards have the power to enter 
agreements which define the 
procedures to be followed in 
making teacher evaluations.” 


1 Local 205, United Electrical Radio and 
Mach. Workers of America v. General Elec. 
Co., 172 F. Supp. 53, 56 (D.C. Mass. 1959). 

2 See School Comm. of Danver v. Tyman, 
Mass. —_, 360 N.E. 2d 877 (Mass. 
1977); Cohoes City School Dist. v. Cohoes 
Teachers Ass’n., 40 N.Y. 2d 774, 358 N.E. 2d 
878, 390 N.Y.S. 2d 53 (N.Y. Ct. App. 1976); 
Wesclin Educ. Ass’n. v. Board of Educ., 30 
Ill. App. 3d 67, 331 N.E. 2d 335 (Ill. 5th App. 
Ct. 1975). These cases hold that a school 
board lacks the authority to enter an 
agreement which provides for proper cause 
dismissal of nontenured teachers. But see 
Brown v. Holton Pub. Schools, 74 Mich. 
App. 206, 254 N.W. 2d 41 (Mich. Ct. App. 
1977), rev'd. on other grounds, 401 Mich. 
398, 258 N.W. 2d 51 (Mich. 1977); Board of 
Educ. v. Philadelphia Fed’n. of Teachers, 
Local 3, 464 Pa. 92, 346 A.2d 35 (Pa. 1975); 
Danville Bd. of School Directors v. Fifield, 
132 Vt. 271, 315 A.2d 473 (Vt. 1974). These 
decisions held that a school board has the 
power to enter such proper cause 
agreements. 

3 360 So.2d 1280 (Fla. 2d DCA 1978), cert. 
denied, 366 So.2d 882 (Fla. 1978). 

4 Id. at 1282. 

5 See L. FisHerR & D. SCHIMMEL, THE CIviIL 
RicHTs OF TEACHERS 134 (1973). 

6 Board of Regents v. Roth, 408 U.S. 564, 
569 (1972). 

7 Id. at 564. 

8 Id. at 577. 

9 Td. at 573. 

0 408 U.S. 593 (1972). 

" Td. at 597. 

'2 See note 2, supra. 

'3 464 Pa. 92, 346 A.2d 35 (Pa. 1975) (board 
which did not rehire a nontenured teacher 
sought to enjoin arbitration on issue of just 
cause because the agreement to submit 
employee discharges to arbitration was 
an unlawful delegation of the exclusive 
power of the board). 

4 Td., 346 A.2d at 35. 

15132 Vt. 271, 315 A.2d 473 (Vt. 1974) 
(when nontenured teacher whose contract 
was not renewed filed a grievance, board 
refused to submit to arbitration claiming that 
the power to hire and dismiss teachers 
cannot be delegated). 

6 Td., 315 A.2d at 474-75. 

'7 See note 2, supra. 

18 40 N.Y. 2d 774, 358 N.E. 2d 878, 390 
N.Y.S. 2d 53 (N.Y. Ct. App. 1976) 
(nontenured teacher not rehired by board 
after termination of three-year probationary 
period). 

19 Id. at 777-78, 358 N.E. 2d at 880, 390 
N.Y.S. 2d at 55. 

20 360 So.2d at 1281. 

Id, 

22 Id. at 1282. 

23 The school board shall: . . . . designate 
positions to be filled, prescribe 
qualifications for those positions, and 
provide for the appointment, compensation, 
promotion, suspension, and dismissal of 
employees as follows, . . . [shall] act not later 
than 4 weeks before the close of the post 
school conference during any year on the 


nominations by the superintendent of all 
members of the instructional staff... ; and 
shall suspend, dismiss or return to annual 
contract members of the instructional staff 
and other school employees... . Stat. 
§230.23(5) (1975). 

24 360 So.2d at 1282. 

25 See cases cited in note 2, supra. 

26 Cohoes, supra note 18, 40 N.Y.2d at 777- 
78, 358 N.E. 2d at 880, 390 N.Y.S. 2d at 55. 

27 See note 23, supra. 

28 360 So.2d at 1284. See Fia. Start. §682.13 
(1975) (a court shall vacate an arbitrator's 
award when the award was procured by 
corruption, fraud or other undue means or 
when there was evident partiality by an 
arbitrator or where the arbitrator exceeds his 
powers. 


29 Bankers and Shippers Inc. Co. v. 
Gonzalez, 234 So.2d 693 (Fla. 3d D.C.A. 
1970) (the arbitrator is the sole and final 
judge of the evidence and the weight to be 
given to it). 

30 360 So.2d at 1284. 

3! Td. at 1282. 

32 Td. at 1284. 

33 24 Pa. Const. Stat. ANN. §5.510 (Purdon 
1949). 

34 346 A.2d at 42-43. 

35 Id., 346 A.2d at 36-37. Justice Pomeroy, in 
a dissenting opinion, concluded that such a 
provision amounted to an invalid delegation 
of the school board’s responsibility. 346 A.2d 
at 48 (Pomeroy J. dissenting). 

36 Vr. Stat. ANN. tit. 16 §563(12)(1974). 

37 Id., 315 A.2d at 475. 

38 Td., 315 A.2d at 474. 

39 315 A.2d at 476. 

40 Id., 315 A.2d 475. 

4! See note 23, supra. 

42 346 A.2d at 39. See Fa. Stat. §447.401 
(1975), which contains a similar provision. 

43 See note 23, supra. 

44.Vr. Stat. ANN. tit. 21 §1733 (1978), 
which authorizes a municipal employer and 
the bargaining agent of municipal 
employees to submit a contract impasse to 
final and binding arbitration. 

45 315 A.2d at 475. 

46 Cohoes City School Dist. v. Cohoes 
Teachers Ass’n. 40 N.Y. 2d at 778, 358 N.E. 
2d at 880, 390 N.Y.S. 2d at 550. 

47 Wesclin Educ. Ass'n v. Board of Educ., 
331 N.E. 2d at 337. 

48 Id., 331 N.E. 2d at 337. 

49 Td., 331 N.E. 2d at 342. 

50 See Fia. Stat. §231.36 (1975). 

5! Philadelphia Federation of Teachers, 
supra note 13, 464 Pa. at 96, 346 A.2d at 39. 

52 Brown v. Holton Pub. Schools, 254 N.W. 
2d at 45. 

53 Appeal of Brentwood Borough School 
Dist., 439 Pa. 256, 262-63, 267 A.2d 848, 851 
(1970). 

54 School Comm. of W. Bridgewater v. W. 
Bridgewater Teachers Ass’n., Mass. 
——, 360 N.E.2d 886, 888 (Mass. 1977). 

55 Cohoes, supra note 18, 40 N.Y. 2d at 778, 
358 N.E. 2d at 881, 390 N.Y.S. 2d at 56. 

56 Bellmore-Merrick Central High School 
Dist., Nassau County v. Bellmore-Merrick 
United Secondary Teachers, Inc., 39 N.Y.2d 
169, 347 N.E.2d 603, 383 N.Y.S.2d 242 (1976) 
(the school board having substantially 
violated agreed procedures of evaluation, 
arbitrator's award of reinstatement without 
tenure so that an evaluation could be made 
under proper procedures was upheld by the 
New York Court of Appeals). 

57 360 So.2d at 1284. 
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Everyone 
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put it in writing. 
This January, every — 
American Title Branch Office 
is publishing the specific 
response times you can expect 
for key title services. Everything 
from acknowledging an order to com- 
pleting a search, from issuing a commitment 
to issuing a policy. 
Now you'll know—in hours 
and days — the maximum time 


it will take to 
complete every facet 
of your project. And usually, 
we'll do even better. 
Your local American office 
has prepared a brochure that details 
this commitment to specific response 
times. If you haven't received yours, just call 
or write and ask for the new “Count on 
American” brochure. 

No one in the title insurance industry has 
ever done anything like this before. But then, 
no one has ever made such a sweeping 
commitment to service. 
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Fund/ Young Lawyers 
Sponsor Property Seminar 


Attorneys wishing to enhance their 
real property practice skills should note 
the upcoming Fund/Young Lawyers 
Section seminar. “‘Basic Florida Real 
Estate Transactions” will be presented 
jointly by the Young Lawyers Section 
and The Fund on April 9 in Miami, 
April 10 in Tallahassee and April 11 in 
Tampa. Attorneys spearheading the 
program include YLS president Tim 
Johnson, Clearwater, YLS education 
committee chairman Larry Matthews, 
Orlando, and Fund staff member 
Walter Beales, Orlando. Additional 
information will be available through 
local bar associations in these cities or 
from The Florida Bar, Tallahassee. 


Advanced Secretary 
Training Praised 


Two Fund staff attorneys, Harold 
Drees and Bob Arnold, have conducted 
advanced seminars for legal assistants 
of Fund member attorneys in various 
Florida cities. ‘‘Interesting Title 
Concepts In Real Property Ownership” 
has been praised as a valuable new 
concept in education for experienced 
legal assistants. For more information, 
call (305) 843-1200. Seminar admission 
is free, by reservation, for legal 
assistants of Fund members. 


Realtor-Attorney Rapport 


The Fund is taking a key role in 
building cooperation between Realtors 
and attorneys. In 1979, Fund field 
representatives held 10 seminars in 
which attorneys discussed topics of 
interest to Realtors. The seminars were 
presented in Bradenton, Clearwater, 
Dade City, New Port Richey, Orlando, 
Palm Beach and St. Petersburg. 
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LTGF Participates in “See-Thru” House Project 


Lawyers’ Title Guaranty Fund was 
among the 45 subcontractors, suppliers 
and service agencies, members of 
the Home Builders & Contractors 
Association of Palm Beach County, 
who recently contributed much time 
and effort to construction of a public 
service project in Lake Worth, Florida, 
which became a subject of national 
attention. 


The unique project was a three- 
bedroom, two-bath, 2,600 square-foot 
“see-thru house”’ displaying the latest 
developments in Florida building 
materials and practices from the ground 
up. Approximately 20 sections of the 
house were left exposed or unfinished 
so that visitors could view areas beneath 
the floor, inside the wall and above 
the ceiling. 


Exterior of the ‘‘See-thru House” displays the exterior wall finish from bare concrete 
block to stucco or stone. At right is a separate display at eye level showing the 
structural support system and roof system. 


Mortgage Bankers Convene 


The Mortgage Bankers Association 
of Florida has set its annual convention 
for June 18 — 22 at Innisbrook Resort 
in north Pinellas County. Fund 
representatives will be present to 
promote the use of attorneys by 
mortgage bankers and to facilitate 
acceptance of Fund policies. Fund 
representatives attended the 1979 MBA 
convention and routinely contact 
mortgage bankers throughout the year. 


The Fund is 5,000 Florida attorneys who provide complete title protection by 


Secretarial Guide Planned 


Efforts are nearing completion in 
the preparation of a secretary deskbook 
given to those attending the course on 
basic Fund-law office procedures. The 
deskbook is intended to be a useful 
reference, supplementing the Fund 
Handbook provided to all member 
attorneys. Fund field representatives 
Jacki Boedecker and Lynda Winkowski 
compiled the special information 
for real property secretaries. 


giving legal advice and service plus an insured title. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Young Lawvers Section 


The Young Lawyers Section of The Florida 
Bar — Where it is Today and Where it is Going 


This history and progress report of the 
Young Lawyers Section was prepared as a 
joint effort by Sally Benson, Jean Crippen 
and Bill Sizemore, section members, and 
Debbie Ginn, Florida Bar staff coordinator 
for the section. 


The Young Lawyers Section is a 
unique section of The Florida Bar. 
Originally designated as the Junior 
Bar Section, it was created at the 
1952 Florida Bar Convention to 
serve as the vehicle through which 
young lawyers could make some 
worthwhile contribution to 
the work of The Florida Bar. To 
quote the bylaws as they were 
drafted in 1952: 


The Junior Bar Section of The Florida Bar 
was formed for the purpose of fostering 
discussion and interchange of ideas relative 
to the duties, responsibilities and problems 
of the younger members of the legal 
profession, aiding in promoting their 
advancement, encouraging their interest and 
participation in the activities of The Florida 
Bar, and in general, to further the purpose 
and objectives of The Florida Bar. 


In 1966, the name was changed 
from the Junior Bar Section to the 
Young Lawyers Section. However, 
the requirements for membership 
remained the same, namely, 
membership in The Florida Bar and 
an age of 35 or younger. 

Today, the Young Lawyers 
Section consists of approximately 
12,500 members or one-half of the 
total membership of The Florida 
Bar. This figure represents a tripling 
of the membership in the past 10 
years. In December of 1969, 
membership in the section stood at 
3,539. This figure also discloses the 
youthful makeup of The Florida 
Bar. 

This article began by stating that 
the Young Lawyers Section was 
unique. It is unique among all 
sections of The Florida Bar in 
several respects. Perhaps its most 
important distinction is its direct 
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representation of Florida’s young 
lawyers on the senior Board of 
Governors. This direct representa- 
tion is in the form of two voting 
seats on the Board out of a total of 
39. The seats are held by the 
president and president-elect of the 
Young Lawyers Section. The 
representatives attend all six Board 
of Governors meetings per year, 
chair a number of important 
committees, and ensure that the 
views of young lawyers across the 
state are considered by the Bar. 
Another important leadership 
achievement which has furthered 


the development and status of the 


Young Lawyers Section was the 
selection of the president of the 
section to serve on the Executive 
Committee of the Board of 
Governors of The Florida Bar. This 
six-person committee manages the 
affairs of the Bar between meetings 
of the Board of Governors. Being 
the only section with direct 
representation on the Executive 
Committee has allowed the Young 
Lawyers Section to provide 
considerable influence in the most 
critical issue confronting the Bar. 

The activities of the Young 
Lawyers Section are also unique. 
Not content with being merely a 
vigorous advocate of the section’s 
members and potential members in 
the state’s law schools, the Young 
Lawyers Section, in the form of 
hundreds of active young lawyers, 
has donated thousands of hours in 
an effort to assist the public at large 
through a number of worthwhile 
activities. The section believes that 
by conducting these substantive 
activities the public is well served, 
the public perception of attorneys is 
improved, and the ties of young 
lawyers to the integrated Bar are 
strengthened. 

As one of its many projects, the 
Young Lawyers Section has been 
instrumental in establishing a law- 


related education program in the 
public schools. The section 
supplied the initial funding over 
two years ago. From this meager 
beginning, the program obtained 
an LEAA grant plus funding from 
the Florida Legislature in 1979. The 
YLS Committee on Youth 
Education enlisted the support of 
young lawyers throughout the state 
in the dissemination of law-related 
education in the public school. The 
young lawyer’s role has been that of 
a guest lecturer or classroom 
teacher-assistant. In addition, the 
committee worked with the 
Hillsborough County Bar 
Association and local law 
enforcement and school officials to 
establish a council to oversee the 
local implementation of the 
“Florida Youth and the Law 
Project.” The response from 
students who have participated in 
the program has been enthusiastic 
and cooperative. Students have 
been eager to have the program 
expanded and have enjoyed the 
organized program which has been 
delivered. Even though the 
program is now run by staff 
professionals, the YLS is still very 
active in the program and will stay 
involved with its continuation and 
growth. 


Work for Legal Reform 


In the area of legal reform, the 
Legislative Assistance Program has 
been a very important ongoing 
project. The goal of this committee 
has been to build a bond between 
legislators and young lawyers 
practicing in their districts. The 
fruits of YLS efforts in 1979 
demonstrate that the section has 
improved the Bar's relationship 
with nonlawyer legislators. The 
work of that committee begins with 
securing volunteers in each district. 
Many of the members who serve on 
the committee are willing to 
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continue beyond one year of 
service. It is this continuity of 
lawyer-legislator relationship 
which has been an important factor 
in helping the committee achieve its 
long-range goals. The thrust of the 
committee’s efforts is to assign one 
young lawyer to each state 
legislator for assistance to that 
legislator in bill drafting and 
analysis. The assignment is made 
after the section has made contact 
with the legislator, offering analysis 
and drafting services, and those 
services have been accepted. For 
legislators who are newly elected, 
the most critical factor is the pledge 
by the YLS committee member to 
(a) offer impartial analytical advice 
and (b) be available when a need 
arises. 

In 1979, the YLS for the first time 
moved deeply into legislative 
advocacy. This presented a 
potential internal conflict with 
the section’s desire to serve as 
effective advocates. The section 
resolved that both goals could be 
achieved with the addition of some 
minimal safeguards and adherence 
to the assistance program as the top 
priority. 

These safeguards came in the 
form of a distinct separation of 
functions of the two activities. 
Young lawyers serving as legislative 
assistants were not solicited to serve 
as advocates and announced to 
their legislative counterparts that no 
lobbying would be involved in the 
assistance. Judging from the 
reaction of legislators, the section’s 
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efforts to avoid a conflict were 
successful with over 25 legislators 
taking advantage of our program 
during this last year. 

This year, bills were introduced 
in both houses of the legislature to 
abolish The Florida Bar and bring 
lawyers under legislative control. 
These bills failed to achieve even 
committee support. While the YLS 
does not claim sole credit for this 
critical legislative victory, we do 
believe the assistance program has 
improved Bar-legislative relation- 
ships and made it much easier for 
legislators to understand the 
viewpoints of the Bar. 


Education and Advancement 


The activity the YLS believes to 
be its most important is its 
professional education and 
advancement program. The focal 
point of this program is its popular 
and well-attended bridge-the-gap 
seminars. One benefit of the 
seminars is the introduction of new 
lawyers to the activities of the 
section. The YLS believes the 
seminars are of great assistance in 
assimilating these new lawyers into 
the affairs of the organized Bar and 
reducing the feelings of alienation 
that many new members, just 
having suffered the experience of 
the bar examination, often feel. 

The seminars also happen to be 
the section’s chief source of income. 
All materials for the seminar are 
prepared at no expense to the 
section by young lawyers 
specializing in the different legal 
areas, and all speakers agree to 
appear without payment. 
Therefore, the only costs to the YLS 
are printing the materials, 
advertising the seminar and renting 
the necessary facilities. 


This year over 500 new admittees 
attended the bridge-the-gap 
seminars. This means that over one 
in four of Florida’s new lawyers 
took advantage of the section’s 
offering. This statistic is even more 
impressive when one considers the 
number of experienced out-of-state 
lawyers who take the exam to 
become admitted to practice in 
Florida. 

Because of the volume of people 
attending the sessions, the YLS has 
managed to keep the seminar at the 
very inexpensive rate of $45. 
Considering the extensive materials 
contained in the handbook 


presented to each individual 
attending and the three-day session 
itself, this activity certainly 
demonstrates to new lawyers that 
the Bar can function in their interest 
and within their economic means. 


Other Activities 


A number of new, noteworthy 
projects have been adopted by the 
YLS during 1978 and 1979. One of 
the most successful of these was the 
YLS constitution revision speakers’ 
bureau. The bureau was formed to 
assist Florida voters in under- 
standing the 89 changes in Florida’s 
Constitution which were being 
recommended by the Constitution 
Revision Commission and were to 
be placed on the statewide ballot in 
the. general election held in 
November 1978. 

At its June 1978 meeting, the YLS 
Board of Governors recognized the 
almost universal confusion that 
existed among the public on the 
constitutional issues. The need for 
impartial education was clear. The 
YLS decided to meet the goal of 
having an informed electorate by 
establishing the speakers’ bureau. A 
manual was prepared for 
distribution to the Board of 
Governors of the YLS and other 
young lawyers willing to serve as 
speakers, and a statewide press 
release was issued announcing the 
availability of young lawyers to 
speak on the revision recommenda- 
tions. 

The public response was 
overwhelming. Due to the volume 
of the activity, it was impossible to 
record each time a presentation was 
made; however, YLS_ records 
indicate that 89 attorneys made 109 
speeches to civic clubs for a total of 
54 hours and reached an audience 
of over 5,000. This was 
complemented by 23 television 
programs on which YLS speakers 
appeared for 11 hours, and 22 radio 
programs totalling over 15 hours. 

Another new project of the YLS 
has been the Law Day shopping 
center program. With the assistance 
of section members, local bar 
associations create legal 
information centers in shopping 
malls on Law Day. The goal of the 
program is to identify legal 
problems, suggest ways to obtain 
help, offer free legal advice and, in 
general, demonstrate to the public 
that lawyers are approachable and 
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eager to help. Of course, no 
participating member may accept 
legal work as a result of 
participation in the program. 

This past year, 15 local bar 
groups were contacted by the YLS 
and lawyers in nine cities 
participated at 15 shopping centers. 
Participants have been very pleased 
with the public’s response to the 
program, and the YLS feels that it 
has been helpful in bringing legal 
services to the under-represented 
middle class. 

Responding to the special needs 
of young lawyers has always been 
one of the primary functions of the 
Young Lawyers Section. As 
discussed earlier in this article, the 
YLS provides an excellent seminar 
for the new lawyer with the 
“bridge-the-gap” seminar. In 
addition, The Florida Bar provides 
a wealth of continuing legal 
education seminars designed to 
refine the skills of lawyers who have 
been in practice for a number of 
years. Recognizing that there was a 
need for single-topic seminars for 
young lawyers in the gap between 
the new lawyer and the 
experienced lawyer, YLS 
implemented the young lawyer 
discovery seminar to fill the void 
between the bridge-the-gap 
seminar and the sophisticated CLE 
courses. These discovery sessions 
are designed for the practitioner 
who has one to three years of 
experience and provide a quality 
educational base to assist the young 
practitioner in building legal skills. 

Given the number of new 
admittees to The Florida Bar, 
which number about 2,000 
annually, there are simply not 
enough good positions available 
with firms for all seeking to practice 
in Florida. This fact, coupled with 
the desire of our many new lawyers 
to create their own firms, has 
caused a need for education on how 
one builds a successful practice. In 
response to this need, the YLS Legal 
Education Committee made plans 
for and presented a _ one-day 
seminar on “how to start your own 
law practice” in conjunction with 
the Law Office Management and 
Economics Section of The Florida 
Bar. 

To provide a format for a candid 
and forthright exchange between 
young lawyers and trial judges 
concerning idiosyncrasies, traits 
and characteristics of each group 
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that tend to frustrate or irritate the 
other, the YLS created the “May I 
Approach the Bench?” and the 
“Counselor, Please Approach the 
Bench” projects. Through _ this 
interchange, it was hoped that both 
young lawyers and trial judges 
would be made aware, in a 
constructive fashion, of character- 
istics of their professional 
performance which might be 
frustrating the production of 
quality justice. 


Two panel programs were 


planned. The first, entitled “May I 
Approach the Bench?” consisted of 
a panel of young lawyers from all 
over the state who met 
approximately 300 circuit judges at 
the Florida Conference of Circuit 
Judges Annual Convention, 
October 16, 1978. The second panel 
program, entitled “Counselor, 
Please Approach the Bench,” 
consisted of a similar panel of 
circuit judges addressing an equal 
number of YLS members at their 
Seventh Annual Convention, April 
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6, 1979. The results of “May I 
Approach the Bench?” were 
excellent. In addition to favorable 
local newspaper coverage, the 
circuit judges verbally expressed 
gratitude and enthusiasm for not 
only the concept of the program, 
but specific remarks made by 
members of the panel. 

The reciprocal program for the 
circuit judges was also successful 
and relatively simple to implement. 
Working through the chief of the 
Circuit Judges’ Conference, six 
circuit judges were chosen for their 
ability to communicate in a frank 
and forthright fashion. The 
participating judges developed and 
enhanced a suggested list of topics 
to cover problems even the 
planning committee was not aware 
existed. During the course of the 
program, tips on technique and 
practice in the courtroom were 
revealed, points of common 
courtesy and manners (often 
overlooked by young lawyers) 
were discussed, and the overall 
approach by young lawyers to their 
circuit judges was thoroughly 
analyzed. The young lawyers 
attending the program uniformly 
voiced their approval and 
appreciation of the efforts by the 
panel members participating. The 
judges themselves uniformly 
expressed their enjoyment and 
gratification for an opportunity to 
clear the air and get things off their 
chests that had been bothering 
them for years of judicial practice. 

The Young Lawyers Section can 
mobilize quickly on behalf of 
worthwhile projects. For example, 
the legislature considered at its 
December special meeting the 
question of the Florida Supreme 
Court’s jurisdiction. Prior to the 
session, the section offered to 
establish a speakers’ bureau to 
educate the public about the 
proposed constitutional amend- 
ment if it passed the legislature. The 
bureau is now formed and, using 
the handbook specially prepared 
for this purpose, is telling the public 
about the reasons behind the 
proposal. 

This has not been an exhaustive 
accounting of all projects and 
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programs undertaken by the Young 
Lawyers Section. There are many 
more activities which this section 
has carried out in recent years, 
activities deserving of mention, 
such as the ERA speakers’ training 
program, the advocacy of 
improved judicial compensation 
project, the trial advocacy seminar, 
the legal ethics handbook and the 
moot court competition which the 
YLS sponsors and conducts for the 
state’s five law schools. However, 
the space allotted for this article 
could not accommodate an 
accounting of all YLS activities. 


Programs for the Future 


An article on the Young Lawyers 
Section would not be complete 
without discussing the programs 
YLS has chosen for future 
development. By far, the most 
ambitious of these programs is the 
judicial clerkship program. This 
program seeks to provide Florida 


circuit judges with law student. 


interns to serve as _ research 
assistants, clerks and/or judicial 
aides. Students participating in the 
program would be paid a stipend 
for their services and would receive 
scholastic credit toward law school 
graduation. After completion of a 
feasibility study phase and as a 
result of extensive discussions with 
judges, law schools and law 
students, a tentative course outline 
has been prepared. The tentative 
program is now under evaluation 
by both law students and judges 
who would be involved in the pilot 
program. Once their evaluations 
are received and the program 
altered as appropriate or necessary, 
the YLS judicial clerkship program 
outline will be presented to faculty 
committees of the law schools for 
approval. When approved, the 
program can be implemented by 
the law schools and circuit judges 
involved without further 
involvement by YLS. The program 
will, however, be closely monitored 
by the YLS Judicial Committee. 
There is a great deal of work yet 
to be done before a statewide 
judicial clerkship program can be 
implemented. Barring unforeseen 
circumstances, however, a pilot 
program should be implemented 
by the 1980 spring term at the latest. 


The 1978-1979 YLS Judiciary 


Committee, however, has initiated 
steps which should provide 
valuable data toward these ends. 


In 1979, the section also began a 
pilot program at one Florida law — 
school to bring together practicing 
attorneys and law students for a 
discussion fo the various areas of 
practice. The goal of the program, 
which involved 16 young lawyers 
and approximately 100 law 
students, was to give the students 
an understanding of the practical 
aspects of a practice in one field of 
law or another. The section plans to 
expand this well-received activity. 

Finally, to return to the original 
statement that the Young Lawyers 
Section is a unique section of The 
Florida Bar, it is unique in terms of 
its annual convention. The goal of 
the section in conducting the 
convention is to bring its members 
together socially and profes- 
sionally. There is no_ internal 
function of YLS superior to this 
program. Last year, the convention 
was held at the Hyatt House in 
Orlando, with over 360 young 
lawyers participating. Several of 
the speakers included Garo 
Yepremian and Hamilton 
Jordan. Gloria Loring entertained 
and there was also a Stars Wars 
disco program. This year’s 
convention should also prove to be 
a great success. The convention will 
be held March 7-8 at Grenelefe, 
Florida, a new golf and tennis 
resort, opening its new convention 
center just shortly before the 
meeting. Grenelefe is located in 
Haines City, not far from Cypress 
Gardens. It has two beautiful 18- 
hole golf courses and 12 hard clay 
tennis courts. Final arrangements 
are being made for a presidential 
candidate to speak at the 
convention. Well-known national 
entertainment will also be included. 
A one and one-half day trial seminar 
will be offered as well as a full day 
of general practice topics. For the 
guests there will also. be special 
organized activities. 

The Young Lawyers Convention 
serves as a good opportunity for the 
young lawyer to escape the every 
day routine of law practice and to 
advance his or her learning in 
certain areas of the law, as well as to 
get to know other lawyers 
throughout the state. It is always a 
great success and the Convention 
Committee is confident that this 
year will be better than ever. The 
section looks forward to seeing all 
young lawyers at the 1980 annual 
convention in Grenelefe. oO 
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Use of Word Processing Equipment 
for Financial Accounting in Small 
Offices—Is It Practical? 


By Frank Arentowicz, Jr. 


Several word processing vendors 
are developing add-on system 
capabilities to enable processing of 
financial records (timekeeping, 
billing, accounts receivable, 
general ledger, etc.) on word 
processing equipment. New 
capabilities include mathematical 
computation (add, subtract, 
multiply and divide), boolean logic 
(equal to, less than, compare, etc.) 
and sort programs (numeric and 
alphabetic). 

Many of these offerings have 
disappointed law offices which 
have attempted to automate 
financial accounting functions on 
word processing equipment. Why? 


On-Line Storage 


Most word processing systems do 
not have sufficient storage capacity 
to perform financial applications. 
Most stand-alone word processing 
units in small law offices (1 to 10 
lawyers) utilize mag cards or 
floppy diskettes for on-line storage. 
Mag cards hold 5,000 characters of 
information, while standard floppy 
diskettes (about the size of 45 RPM 
records) hold approximately 
250,000 characters of information. 
While some word processing units 
operate with dual floppy diskettes, 
even 500,000 characters of “on-line” 
storage capacity is often 
insufficient to store all of an office’s 
unbilled time or work in process 
inventory. 

A solution to the on-line storage 
problem often suggested by 
vendors is to split the unbilled time 
data file. For example, clients with 
last names beginning with the 
letters “A” to “D” are keyed on one 
floppy diskette, “E” to “H” on 
another, etc. With this approach 
time slips or time entries from a 
sheet must be manually sorted or 
segregated before being keyed to 
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multiple diskettes. The operator of 
the word processing unit then must 
manually retrieve, insert to the 
machine and refile multiple 
diskettes. As more and more time 
entries and client files are added to 
the unbilled time computer file, 
more manual activity is required, 
resulting in at best a “semiauto- 
matic” accounting system. 


A second method often 
recommended by vendors to 
reduce the size of the unbilled time 
file is to eliminate keying narrative 
detail onto the diskette. Narrative 
descriptions of services occupy the 
most number of characters on the 
floppy diskette. With this 
approach, only client/matter 
numbers, date worked, attorneys’ 
initials and hours worked are keyed 
to the system. The word processing 
unit will then sort unbilled time 
entries by client/matter number, 
add the unbilled hours and, in 
certain cases, multiply unbilled 
hours by appropriate attorney’s 
hourly billing rate. Thus, the word 
processing equipment is only 
performing functions a desk 
calculator can perform (adding and 
multiplying), but at a more 
expensive price. Time slips must 
still be sorted manually and 
matched with unbilled time 
summaries produced by the word 
processing unit before a lawyer can 
draft a bill. Statements requiring 
descriptions of services must be 
dictated or drafted from the time 
slips. Drafts of final bills cannot be 
automatically produced by the 
system. 


The awkward manual proce- 
dures discussed above can be 
avoided if the equipment 
performing financial accounting 
has sufficient on-line storage 
capacity. Computer equipment 


with “hard disk” storage offers such 
a solution. Hard disks are about the 
size of 33 RPM records and hold 


millions of characters of 
information. 
Software 

Another limitation of word 


processing units utilized for 
financial accounting is inadequate 
software (programs). Many word 
processing units are “hard-wired” 
and cannot be _ programmed. 
Additional equipment capabilities 
can only be added by rewiring the 
word processing equipment. All 
mag card equipment and many 
older floppy diskette-based units 
(Vydec models 1146 and 1400, for 
example) are hard-wired. 

Newer diskette-based word 
processing units are classified as 
“‘soft-wired,”’ if they are 
programmable. This means that the 
word processing unit is designed 
similar to data processing 
equipment. A programmer can use 
computer language to instruct the 
equipment what functions to 
perform. The difficulty law firms 
experience in this area is that the 
programming languages utilized by 
the word processing manufacturers 
are often not identical to 
programming languages utilized by 
data processing (DP) programmers 
and manufacturers. The program- 
ming language problem has 
restricted software development of 
financial accounting application 
programs. Word processing 
vendors must train their own 
programmers. Law firms often 
cannot find programmers trained in 
appropriate languages on the labor 
market. 


Management Reports 


Timekeeping should form the 
foundation for two _ important 
functions in a law firm: (1) billing; 


Frank Arentowicz, Jr., is on the staff of 
Altman & Weil, Inc., management 
consultants, Ardmore, Pennsylvania. 
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and (2) provision of meaningful 
management information. A 
combination of limited software, 
slow sort programs and limited on- 
line storage restricts provision of 
meaningful management _ infor- 
mation, even when billing is 
assisted by timely time record turn- 
in. Meaningful management 
information includes aging of 
unbilled time; aging of accounts 
receivable; hourly yield by client, 
working attorney and area of 
practice; and billing realization. 
Firms using their word processing 
units only as a billing aid have 
discovered only the tip of the 
iceberg. Much more can _ be 
achieved with the proper selection 
of hardware (equipment) and 
software. 


Dean Robert D. Bickel should be 
commended on his timely overview of 
the legal rights and responsibilities of 
students in Florida schools (December, 
1979, Journal). As a product of those 
schools and as a member of The Florida 
Bar teaching education law at Rutgers 
University, I echo his concern that the 
law of education be improved. To this 
end it is critical that all attorneys who 
would serve as counsel to school boards 
or educational institutions be 
themselves schooled not only in the law 
affecting education, but also in the 
values and balancing of interests 
underlying that law. 


Dennis DarLeEy MurPHyY 
New Brunswick, N.Y. 


I would like to compliment Mr. 
Hipler on his fine article appearing in 
the Criminal Law Section of the 
December 1979 issue of The Florida 
Bar Journal outlining when the double 
jeopardy provision of the fifth 
amendment applies. 
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Law firms evaluating their 
alternatives should talk to 
references of word processing 
vendors performing financial 
accounting on their equipment. 
Quite often lawyers have installed 
financial packages based on the 
appearance of sample _ reports 
provided to the firm. This is not 
enough to evaluate a system 
thoroughly. 


Time Requirements 


The time it will take to key in time 
records, disbursements, cash 
receipts, accounts receivable and 
adjustments is often underesti- 
mated: The time it takes to process 
reports is usually long, due to 
poorly written programs and/or a 
slow sorting process. Slow sorting 
may be a programming problem 
and/or an equipment limitation. 
The relatively slow rotational speed 
and access time of diskettes result in 
slow sorting and _ retrieval of 


information. Hard disks alleviate 


However, it errs in stating that 


“where a defendant requests or 
consents to a mistrial...the double 
jeopardy clause does not bar retrial.” In 
one instance, it does. State v. Kirk, 362 
So.2d 352 (Fla. lst DCA 1978) rehearing 
denied September 20, 1978. Kirk holds 
that if a defendant’s motion for mistrial 
is granted upon facts which reveal 
overreaching by the judge or 
prosecutor, reprosecution is barred by 
the double jeopardy clause. A reading 
of Kirk will reveal U.S. Supreme Court 
and circuit court decisions used as 
precedent for this fine decision. 


JosHua STANFORD MorsE 
St. Petersburg 


The Client 


By Edward Siegel 


A client is a gal or guy 
Who sits and looks you in the eye 
And tells you that his story’s true, 
‘Cause he would never lie to you. 
He guarantees he wasn’t there, 
Despite what someone else will 
swear. 
He vows he didn’t commit the 
crime, 
So help him out, please just this 
time. 
His alibi, no doubt is strong; 
Those 50 cops are simply wrong. 


A client is a special breed; 


this problem, since their rotational 
speed and access time are 10 or 
more times faster than diskettes, 
and sort programs utilized with 
hard disk units are usually more 
sophisticated. 


The Future 


Some word processing vendors 
now offer hard disks with multiple 
terminal shared and distributive 
logic word processing systems. As 
(1) the cost of hardware declines, 
(2) programming languages 
utilized by word processing 
vendors become identical or similar 
to data processing programming 
languages, and (3) software for 
financial accounting improves, 
word processing units for both text 
and data processing will become 
more practical. Until that time, law 
offices considering utilization of 
diskette-based word processing 
units for financial accounting 
should carefully evaluate this 
approach before a decision is made. 


His cause seems just, you must concede. 
He cites the law; he’s thought it through. 
He has an air-tight case to sue. 
The matter’s clear; it all seems right. 
He seeks your aid to win the fight. 
The guy puts on the greatest act, 
And swears he’s told you every fact. 
Of course, he fails to tell the part 
That wipes you out before you start. 


A client is the strangest duck; 

He moans about his rotten luck. 

He never run the traffic light; 

He wasn’t drunk that Friday night. 
His wife's unfair; she wants too much. 
He'll show the judge he’s no soft 
touch. 

And though it’s said he runs around, 
A truer spouse was never found. 

Faithful, loyal, pure as spring— 

“Besides, they'll never prove a thing.” 

A client is a funny bird; 

The advice you gave, he never heard. 

You warn him what he has to do, 

And then he does what he wants to. 
He signed the contract yesterday, 
Then asks you now, “Does it look 


You send him papers he urgently 

needs, 

Which he files away and never reads. 
Your bill last month? He'll never fail 
To promise the check “is in the mail.” 


And so it goes with tales of woe, 

As clients come and clients go. 

But there is one thing true about ‘em— 
You sure as heck can’t live without’em! 
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okay?” 


YOUR SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
pb oo them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


& TRustT Company on 
HOME OFFICE 


200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


LIB 
MARLENE HURST 


Thisis no tigne 
sure 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


SERVICES 


MI 48106 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
... $0 your research problem doesn’t 
remain “bottled-up”’ in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


position. 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


RESEA 
for law 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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